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CERTIFICATES OF REGISTRATION FOR INTRASTATE 
MOTOR CARRIERS ENGAGED IN INTERSTATE AND 
FOREIGN COMMERCE 





TUESDAY, AUGUST 18, 1959 


U.S. SENATE, 

CoMMITTEE ON INTERSTATE AND ForEIGN COMMERCE, 

SuRFACE TRANSPORTATION SUBCOMMITTEE, 
Washington, D.C. 

The subcommittee met, pursuant to notice, at 11:05 a.m., in room 
5110, New Senate Office Building, Hon. George A. Smathers presiding. 

Senator SMaTHERS. Gentlemen, the meeting will come to order, 

lease. 

The Motor Carrier Act of 1935 was enacted to place for-hire motor 
carriers under economic regulation by the Interstate Commerce Com- 
mission. Under the second proviso of section 206(a)(1) of this act, 
certain motor carriers confining their operations to a single State and 
holding intrastate operating authorities are permitted to engage in 
interstate and foreign commerce without obtaining operating au- 
thority from the Interstate Commerce Commission, providing the 
motor carrier registers its intrastate certificate with the Interstate 
Commerce Commission. 

At the time of the passage of the 1935 act, it was generally believed 
that transportation of property moving in interstate or foreign com- 
merce solely within a State would be merely incidental to the carrier’s 
intrastate operations. 

Since 1935 conditions have changed and such intrastate operations 
are important links in the routes of connecting carriers. Sometimes, 
because of the registration provision, State certificates are obtained 
for the sole purpose of providing a link in a chain of interstate move- 
ments. Thus, rights to operate in interstate and foreign commerce 
are obtained without the requirement of obtaining a certificate of 
public convenience and necessity from the Interstate Commerce 
Commission. 

S. 2417 would change this situation by repealing the future appli- 
cation of the second proviso of section 206(a)(1) that allows obtaining 
the right to participate in interstate and foreign commerce by regis- 
tration of a State certificate with the Interstate Commerce Commis- 
sion. The bill would protect the present rights of common motor 
carriers operating under intrastate certificates registered with the 
Interstate Commerce Commission by providing for certificates of 
registration issued by the Commission. The grandfather date that 
would be established by the bill is January 1, 1959. 

Under the terms of the bill intrastate motor carriers wanting to 
participate in the future in interstate and foreign commerce would be 





Note.—Professional staff member assigned to these hearings, Frank L. Barton. 








2 


REGISTRATION FOR INTRASTATE MOTOR CARRIERS 


required to obtain certificates of convenience and necessity from the 
Interstate Commerce Commission. 

At least one technical change in S. 2417 is necessary. Public Law 
163, 85th Congress, placed a new section 203(c) in the Interstate 
Commerce Act providing generally that no person shall engage in 
any for-hire transportation business by motor vehicle in interstate 
and foreign commerce unless there is in force a certificate or permit 
issued by the Interstate Commerce Commission authorizing such 
transportation. 

Among the exceptions allowed are operations under the second 
proviso in section 206(a)(1). Accordingly, if the second proviso is 
stricken out of the Interstate ne Act as provided by S. a 
reference to the proviso would necessarily be deleted from 203(e) by 
striking out the words ‘‘and in tiie second proviso in section 206(a)( 1) 
and by inserting the word “and” before the phrase reading ‘“‘in the 
exception in section 203(a)(14).” 

If anybody does not clearly have that in mind, you may consult 
counsel, Mr. Barton, about that. 

(The bill follows:) 

[S. 2417, 86th Cong., 1st sess.] 
A BILL To repeal the provisions of part II of the Interstate Commerce Act which authorize certain 


operations within a State as a common carrier by motor vehicle engaged in interstate or foreign commerce 
if State authorized 


Be it enacted by the Senate and Flouse of Representatives of the United States of 
America in Congress assembled, That paragraph (1) of subsee ion (a) of section 206 
of the Interstate Commerce Act is amended by striking out all beginning with 
the colon in the next to the last sentence through the end of such paragraph and 
inserting in lieu thereof a period. 

Src. 2. Subsection (a) of section 206 of the Interstate Commerce Act is further 
amended by inserting at the end thereof a new paragraph as follows: 

(4) Subject to the provisions of sections 204(a) (4a) and 210, if any person 
(or its predecessor in interest) was in bona fide operation sole ly wit hin a State on 
January 1, 1959, as a common earrier by motor vehicle engaged in the transporta- 
tion of persons or property in interstate or foreign commerce between places 
within such State, but with respect to such carrier there was not required to be in 
force a certificate of public convenience and necessity issued by the Commission 
authorizing such operations by reason of the exemption in paragraph (1) of this 


subsection prior to the effective date of this paragraph, and has so operated 
since that time (or if engaged in “heen wal seasonal service only, was in bona fide 
operation on January 1, 1959, during the season ordinarily covered by its 


operations, and has so operated since that time), except i either instance as to 
interruptions of service over which such person or its predecessor in interest had 
no control, the Commission shall issue a certificate of registration without further 
proceedings for the purpose of authorizing such operation and identifying by 
number and date of issuance the State certificate under which the applicant is 
carrying on such operation, if application for such certificate of registration is 
made to the Commission within one hundred twenty days after the effective date 
of this paragraph. Pending the determination of any such application the 
continuance of such operation without a certificate of registration shall be lawful. 
Transfer of such State certificate under which a carrier is conducting such operation 
in interstate or foreign commerce shall authorize the transferee to continue such 
operation in interstate or foreign commerce between places within such State if the 
transfer is approved by a board in such State having authority to grant or approve 
such transfer, and if the transferee of such State certificate is lawfully engaged in 
the transportation of passengers or property solely within such State and files an 
application for a certificate of registration with the Commission within sixty days 
after the transfer of the State certificate, the Commission shall issue an appropriate 
certificate of registration to the transferee authorizing the continuance of such 
operation in interstate or foreign commerce. Any person who, on the effective 
date of this paragraph, is engaged in an operation of the character specified in the 
foregoing provisions of this paragraph, but was not engaged in such operation or 
had not obtained such a State certificate from a State board on Januar y 1, 1959, 
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may under such regulations as the Commission shall prescribe, if application for a 
certificate of public convenience and necessity is made to the Commission within 
one hundred and twenty days after the effective date of this paragraph, continue 
such operation without a certificate of public convenience and necessity pending 
the determination of such application in accordance with section 207(a).” 

Sec. 3. That section 212(a) of the said Act is amended by striking from the 
second proviso thereof the words ‘‘or by virtue of the second proviso of section 
206(a).”’ 

Senator SmarHers. I have here a letter from Mr. James R. 
Lindsay, executive director, Local Cartage National Conference, 
which will be copied into the record. 

(The letter follows:) 

LocaL CARTAGE NATIONAL CONFERENCE, 
Washington, D.C. 
Hon. Georce A. SMATHERS, 
Chairman, Subcommittee on Surface Transportation, Committee on Interstate and 
Foreign Commerce, U.S. Senate, Washington, D.C. 

DEAR SENATOR SMATHERS: As executive director of the Local Cartage National 
Conference, I regret that I am unable to participate in the hearing before the 
Surface Transportation Subcommittee on Senate bill 2417, scheduled for August 
18. If further hearings are scheduled, I should like an opportunity to make an 
appearance. However, it is respectfully requested that this statement be in- 
cluded in the official record of the hearings on this bill. 

The Local Cartage National Conference is composed of local and short haul 
motor carriers throughout the country. Many of our members are one-State 
operators who are eligible to register their State certificates with the Interstate 
Commerce Commission under the so-called second proviso of section 206—a of 
the Interstate Commerce Act. While it appears that 8S. 2417 adequately protects 
members who have filed their State certificates with the Commission on or 
prior to January 1, 1959, we respectfully submit that the rights of all of our 
members should be adequately protected by a slight modification of the bill. 

At present the bill provides a cutoff date of January 1, 1959, for grandfather 
rights. It also provides for interim rights to cover the period from January 1, 
1959, to the effective date of the bill. However, the interim rights would require 
an application under section 207(a) of the act. 

It is our recommendation that the cutoff date of January 1, 1959, in the grand- 
father provision be changed to the effective date of the bill. This is turn would 
allow for the complete removal of the interim provision. In this way, holders of 
State certificates who have failed to register their rights with the Commission 
would have an opportunity to do so before the enactment. This opportunity 
would have the added advantage of reducing the workload of the Commission by 
the avoidance of interim application proceedings under section 207(a) of the act. 

It is our opinion that no good reason appears for an early cutoff date of the 
grandfather rights and that in the circumstances the greatest protection of exist- 
ing rights should be afforded. 

Respectfully submitted. 

JAMES R. Linpsay, Executive Director. 


Senator SmMarHErS. We shall now hear from our first witness, 
who is Commissioner Murphy of the Interstate Commerce 
Commission. 


STATEMENT OF RUPERT L. MURPHY, MEMBER, INTERSTATE 
COMMERCE COMMISSION; ACCOMPANIED BY CHARLES A. 
WEBB, COMMISSIONER; PAUL COYLE, DIRECTOR, BUREAU OF 
OPERATING RIGHTS; VERNON BAKER, DIRECTOR, BUREAU OF 
FINANCE; AND HERBERT QUALLS, DIRECTOR, BUREAU OF 
MOTOR CARRIERS 


Mr. Mourpuy. Mr. Chairman and members of the subcommittee; 
my name is Rupert L. Murphy. I am and since December 30, 1955, 
have been a member of the Interstate Commerce Commission. I 
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am appearing today to testify on the Commission’s behalf on bill 
S. 2417, which would repeal the second proviso in section 206(a) (1) 
of the Interstate Commerce Act, and which also contains provisions 
designed to preserve the rights of carriers now operating thereunder, 

Mr. Chairman, if I may, at this point, I would like to advise the 
committee that Commissioner Webb is in attendance with me. We 
also have Herbert Qualls, Director of the Bureau of Motor Carriers; 
Director Coyle of the Bureau of Operating Rights; and Director Baker 
from the Bureau of Finance. 

Senator Smatuers. All right, sir. We will make a note of that in 
the record here. 

Mr. Murpuy. Under the second provisio, common carriers by 
motor vehicle operating solely within a State are not required to 
obtain from the Interstate Commerce Commission a certificate 
authorizing the transportation of passengers or property in interstate 
or foreign commerce between points within the State, if such carrier 
has obtained from the State a certificate of public convenience and 
necessity. 

They are, however, required by the Commission to file with it 
statements—sometimes called registrations—describing their opera- 
tions. 

Senator SMatHers. Mr. Murphy. let me stop you and see if | 
understand you. 

Off the record. 

(Discussion off the record.) 

Mr. Murpuy. One of the situations confronting the Commission 
has been the multiplicity of rights that come about as a result of that. 
In other words, a multiple State operator who is not permitted under 
the present provision to register—— 

Senator SMaTuHERs. Let me see if I understand you. When you say 
a “multiple State operator’’—— 

Mr. Murpuy. One that is operating in more than one State. He 
is not permitted—for example, if he has interstate rights in three 
States, he also has intrastate rights in those three States—he is not 
permitted under the present provision to register the intrastate rights 
that he has in any one or more of the several States he is operating in. 

Senator SMATHERS. He is not permitted to register with the Inter- 
state Commerce Commission? 

Mr. Murpny. Interstate Commerce Commission. He has to 
have interstate authority. If he is a carrier operating solely within 
a State, all he has to do 1s register with the Commission the intrastate 
rights and then he is permitted to participate in interstate traffic. 

Senator SMATHERS. Let me repeat and see if I understand you. 
What you are saying is that if a man has an operation that not only 
operators intrastate but also operates interstate and other States, 
under present law, he cannot register his intrastate right with the 
Commission. 

Mr. Murpuy. That is correct. 

Senator SmatHERs. Why does he want to? Again you have to take 
me back and I have to be very basic and see if I understand this. 

Mr. Murpuy. It could be his interstate rights do not cover the 
same territory that his intrastate rights would cover in the particular 
State. Now, if it did, he could sell his intrastate rights, if his inter- 
state authority gives him the same points. He can sell the intrastate 
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rights to someone else who could immediately then register with the 
Commission. 

Senator SmarHers. All right. Let’s let Mr. Barton take a whack 
at it. 

Mr. Barron. Let’s take an example. An intrastate operator in 
Tennessee from Memphis to Knoxville. He holds strictly intrastate 
for Tennessee. If he registers that certificate with the ICC, he may 
engage in what you might call flow of interstate, he might take traffic 
from Texas to Memphis and to Knoxville and turn it over to another 
carrier and haul it to Richmond, Va. 

Senator SMATHERS. He is in fact a part of an interstate operation. 

Mr. Barton. That is right. Ordinarily, you see, the Federal Gov- 
ernment regulates interstate commerce, but in this State he has the 
right to obtain certification merely by registering the certificate with 
ICC. This would take that right to registering in the future away. 
It would give present carriers that have that right a continuation of 
their rights. In the future, anyone that got these rights would have 
to go to ICC and get a certificate under the terms of this bill. 

Senator SMaTHERS. Now I understand. If a man is going to oper- 
ate even solely within a State but carry interstate goods that are in 
movement in interstate commerce, then what this bill seeks to do is 
require him to get permission from the Commission to haul those inter- 
state goods even though in fact the movement of his truck is solely 
intrastate. 

Is that correct? 

Mr. Murpuy. That is correct. 

Mr. Barton. Plus protecting the rights of the people who now have 
that. 

Senator SmaruHERS. Plus protecting the rights of those who have 
not previously done that but are now operating actually in interstate 
commerce within a State. 

Allright. I think we understand. You go ahead. 

Mr. Murpuy. Since these carriers would otherwise be subject to 
the Commission’s jurisdiction, many of them chose to obtain inter- 
state certificates to which they were entitled, the same as multiple- 
State carriers, under the original ‘‘grandfather” clause. In other in- 
stances carriers operating under the exemption have purchased from 
multiple-State operators portions of their operations within a single 
State, which portions were covered by interstate certificates to which 
the purchasers became entitled. 

The second proviso was originally included in the statute because 
the transportation of property moving in interstate commerce wholly 
within a State was considered as being merely incidental to the intra- 
state transportation, and the interstate transportation performed by 
such carriers was not considered to be important. 

It has developed, however, that the interstate transportation per- 
formed by such carriers is frequently an important link in a route 
connecting cities in different States, and State certificates have been 
obtained solely for the purpose of providing such interstate link. 

In exempting the institution of operations wholly within a single 
State, insofar as the certificate requirements of the act are concerned, 
the intention of the second proviso appears to have been that State 
authorities could better determine the need for such limited operations. 
This, however, has not been the case. State commissions, in many 
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instances, have had no opportunity to make such a determination, 

Many multiple-State carriers, for example, not eligible to operate 
under the second proviso, already held, or subsequently obtained, 
intrastate certificates. These carriers, although not eligible to operate 
under the second proviso themselves, could and would ultimately 
transfer their State certificates to persons who were eligible to operate 
under the proviso. 

These transactions have resulted in a multiplicity of interstate 
carriers whose entry into the field is uncontrolled by the Commission, 
Attempts by the Commission to cope with this situation effectively 
under the present provisions of the act have not been altogether 
successful. 

Senator SmatHers. Mr. Murphy, let’s stop right there. We have 
another Senator here. 

Frank, you try to explain to Senator McGee what this problem is 
all about so if he listens to the statement—it is a little difficult to 
follow. 

Senator McGee. Let’s not take the committee’s time—— 

Senator SmatuHers. There is just you and me here. Let’s go ahead. 
This will help you understand a little better. I didn’t, so I have had 
this preliminary briefing. 

(Discussion off the record.) 

Senator SmatuHers. All right, Mr. Murphy, this last paragraph, 
give us an illustration of that. You say: 

These transactions have resulted in a multiplicity of interstate carriers whose 
entry into the field is uncontrolled by the Commission. Attempts by the Com- 
mission to cope with this situation effectively under the present provisions of the 
act have not been altogether successful. 

Tell us actually, in your own words, what happens here? 

Mr. Murpuy. Take a carrier who is a multiple-State operator. 
Say he has operating rights from Tennessee through Georgia and 
Florida. He also has intrastate rights in those States. Now, he 
cannot under the present provision of the act register those intrastate 
rights under what we term the second proviso to perform interstate 
service to the territory that is covered by the intrastate authority. 

Senator SMaTHERS. He cannot register then with the Commission? 

Mr. Murpny. That is true. 

Now, he can sell those intrastate rights to someone who is operating 
wholly within one State, either Florida or Georgia. They can im- 
mediately register with the Commission those rights and then handle 
interline movement, interstate traffic, throughout the territory covered 
by the intrastate rights they purchased from the holder. 

Senator SmaTHERs. What you are saying is that he himself would 
not register that intrastate operation with the Commission because 
apparently the law says he cannot do it. Does it prohibit you people 
from accepting that? 

Mr. Murpny. Yes, sir. Your second proviso, I don’t have a copy 
of the act, but I believe it specifically ties it down to operations within 
a single State. 

Senator SmaTuHers. It says they will not be registered with the 
Commission? 

Mr. Murpny. If they operate in more than one State in substance, 
is what it says. 
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Mr. Barron. If he does that, he has to get permission under 207 (a). 

Mr. Murpny. Public convenience and necessity application. 

Mr. Barton. It says this. The second proviso reads like this: 
Provided further, That this paragraph shall not be so construed as to require any 
such carrier lawfully engaged in operation solely within any State to obtain from 
the Commission a certificate authorizing the transportation by such carrier of 
passengers or prope rty in interstate or foreign commerce be tween places within 
such a State if there be a board in such State having authority to grant or et e 
such certificates and if such carrier has obtained such certificate from such board. 
Such transportation shall, however, be otherwise subject to the jurisdiction of the 
Commission under this part. 

So under that then, he cannot register. 

Mr. Murpry. That is true. 

Senator SMATHERs. You say what he can do is sell that to some- 
body else? 

Mr. Murpuy. He can sell the intrastate certificate and if it is ap- 
proved by the State authority which granted it, they can immedi- 
ately register that with the Commission and they are in business on 
interstate traffic. 

Senator SMarners. That is the point there that you want to remedy, 
right on that point? 

Mr. Murpnuy. Yes, sir. 

Senator SMaruers. All right. Go ahead. 

Mr. Murruy. Re peal of the proviso, as proposed in S. 2417, was 
recommended by the Commission in its annual reports for the years 
1955 through 1957. The Commission feels now as it did then that 
such action is highly desirable in the interest of promoting stability 
in the transportation industry. 

Motor carriers desiring to enter the interstate transportation 
picture should, in our opinion, be required to show a need for the addi- 
tional interstate service. 

Senator SmaruErRs. You people take the position and I think it has 
been upheld by the courts over and over again that in fact this is a 
link in an interstate operation and it in fact is an interstate operation 
as distinguished from an intrastate operation. It being an interstate 
operation, therefore, these certificates should be registered with the 
Interstate Commerce Commission. Is that right? 

Mr. Murpny. Yes, sir. And we take the position that they should 
prove public convenience and necessity for the service to be performed 
on the interstate part. 

Senator SMATHERS. Approve it when someone makes an application 
in the future? 

Mr. Murpny. That is right. 

Senator Smaruers. That is what you are talking about. 

Mr. Murpuy. Yes, sir. 

Senator SMaTHERsS. Even though they are going to operate say from 
Miami, Fla., to Jacksonville, Fla., but turn those goods on over to 
some other carrier, you are saying that they should go even beyond 
the local State regulatory commission, they should come to the 
Interstate Commerce Commission because in fact they are a link in 
interstate commerce? 

Mr. Murpnuy. They are, and they possibly might be competing with 
several other interstate carriers or multiple-state operators that have 
sufficient service available for the interstate traffic. 
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Senator SMatrHERs. What you are saying is that in order for you to 
have some knowledge as to whether or not there is enough business to, 
we will say, take care of three already competing interstate carriers 
that have a certificate from you, rather than leave to the local regula- 
tory agency the right to give to a firm that starts out to be a local 
carrier the right to carry interstate commerce and thereby hurt the 
other three that you have already certificated. You think that be- 
cause this last No. 4 applicant, we will say, who actually claims he is 
operating intrastate, but in fact is operating interstate, he should come 
to you, too, so that you would be the judge of the amount of business 
for all three of them. You think that you should have the right to 
judge the need for all four under public convenience and necessity, 
Is that what you are saying? 

Mr. Murpuy. Yes; that is the position of the Commission. 

Senator SmatuHers. All right. 

Mr. Murpuy. The purpose of section 2 of the bill is to preserve 
the rights of carriers who were operating under the proviso on and 
before January 1, 1959. 

This would be accomplished through issuance by the Commission 
of ‘‘certificates of registration.’”? Such certificates would be issued, 
upon application and without further proceeding, for the purpose of 
“authorizing such operation(s) and identifying by number and date 
of issuance the State certificate under which the applicant is carrying 
on such operation.” 

Section 2 of the bill also provides that the transfer of the State 
certificate shall authorize the transferee to continue its operations in 
interstate or foreign commerce between places within the State if the 
transfer is approved by a State board having authority to grant or 
approve such transfers. 

This section further provides that if the transferee is lawfully en- 
gaged in the transportation of persons or property solely within the 
State and applies to the commission for a “certificate of registration” 
within 60 days after the transfer of the State certificate, the Com- 
mission shall issue an appropriate ‘‘certificate of registration” to the 
transferee authorizing the continuance of its interstate operations. 

It is not clear from the language of the bill whether or not the 
authority granted under the certificate of registration would be con- 
fined to the commodities transported and the route or routes, or the 
areas, served as of the critical date, January 1, 1959. 

In the absence of such restriction, it would appear that subsequent 
extension of the underlying State certificate, territory and/or commod- 
itywise, would permit expansion of the holder’s operating authority 
with respect to interstate traffic without proof that the public con- 
venience and necessity would be served thereby. 

Conversely, if the State should subsequently modify the State 
certificate so as to narrow the holder’s rights as to commodities trans- 
ported and/or territory served, it would appear that the holder of 
the certificate of registration issued by the Commission would have 
broader interstate than intrastate rights. 

It further appears, in the absence of such restrictions, that since 
some States grant Statewide operating authority, the carriers holding 
such rights would be completely free to extend their actual operations 
as to interstate traffic without further action by either the Interstate 
Commerce Commission or the State regulatory body. 





it 
tl 





ww 


Se a. 


Oe an 


eo Vs 


REGISTRATION FOR INTRASTATE MOTOR CARRIERS 9 


The ‘‘certificate of registration’? proposed in this measure is a new 
type of operating authority not heretofore provided in the Interstate 
Commerce Act, and it is not clear under the provisions of the bill as 
to what many of its characteristics would be with respect to the rights, 
duties and responsibilities attaching thereto. 

Would it, for example, be subject to suspension or revocation by 
the Commission for violations of the act? 

Would section 5 of the act, which relates to unifications and mergers, 
apply to transactions involving two carriers operating within a single 
State? 

Also, would the transfer provisions of the bill prevent a multiple- 
State carrier from acquiring the operations of such certificate holder 
upon a showing, as now required, that public convenience and neces- 
sity requires the continuance of the operations by the multiple-State 
carrier? 

The question also arises as to what would happen to the certificate 
if the holder thereof should acquire the rights of a multiple-State 
carrier? 

The Commission feels that these questions are too important to be 
left to interpretation and is of the view, if the bill receives favorable 
consideration, that it should be clarified in these respects. 

Mr. Murpuy. May I add, Senator, at this point, 1 have two other 
notes I would like to read. 

We feel that the bill should make clear if the carriers holding cer- 
tificate of registration are limited to service that is actually being per- 
formed or would it cover the entire State or prescribed territory, which, 
in turn, raises the question of dormancy. 

That has given us some trouble in connection with the conversion of 
contract carries to common carriers, the question on dormancy. 

Now as we read the proposed legislation here, that question does 
arise as to whether we should just take the certificate the State has 
granted without any knowledge as to whether it is a dormant certifi- 
cate or whether there is actually service being performed by the 
carrier who holds that certificate to perform the service. 

It is a question we would like to at least see some comment on. 

Senator SMatTHERS. What kind of recommendation do you fellows 
make? 

Mr. Murpuy. Well, I would have to give my personal opinion on 
that. 

Senator SmatTueErs. That is all we want. 

Mr. Murpny. | think that if you have one that is dormant, I ques- 
tion the wisdom of giving the person or the holder of the certificate, 
if a portion of it is dormant or the entire thing is dormant, a registra- 
tion because I think it is intended to take care of the present opera- 
tions and actual service being performed depending of course on 
seasonal demand where applicable. 

Senator SmatHeErs. Did you people set up a standard of what would 
be dormant and what would be considered dormant and not dormant? 

In other words, the commission would have to do that. I don’t 
think the Congress could write in the law the conditions which would 
be determinative with respect to dormancy. 

Mr. Murray. It would be a little difficult, but I don’t think that 
it is an impossible task. 

Senator SMatHers. Let me ask you this question about it, suppose 
that you have a trucker who is certificated in the State of Florida by 
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the State regulatory agency and in his ordinary course of business, 
he operates within the State. 

However, from time to time, he does carry goods, we will say, from 
Miami up to Jacksonville, put them in a warehouse there, and sub- 
sequently they are carried maybe that same day they are put into 
another trucking outfit and carried on into Georgia on up to Wash- 
ington. 

Would that particular operation of that man in Florida, would that 
be considered interstate commerce because he is carrying goods in fact 
that are to be transported across State lines? 

Mr. Murpny. I think you would have to rely on the court decisions 
on what the intent of the parties was at the time the shipment was 
made. 

Senator SMATHERS. Let’s say the intent was to send them even- 
tually on to Washington, but he got a good rate from the local trucker 
to carry them, a better rate actually, because the trucker we will say 
had some other goods in the truck. He was going to have to go to 
Jacksonville anyway, so he put these in, and part of his goods is for 
interstate destination and the other half of his goods is for intrastate, 

Mr. Murpny. I don’t think you can avoid holding that actually it 
was interstate commerce. 

Senator SMATHERS. Interstate commerce. 

Therefore, you would require that particular man to get a certificate 
from the Interstate Commerce Commission under this bill? 

Mr. Murpuy. If he is not performing the service as of January 1. 
yes, sir. 
~ Senator, I think to explain that just a little, I think following the 
court decision, we would be compelled to find that it was interstate 
traffic and in the event you did not, I think you could readily see the 
effect it could have on manipulating rates and charges which could be 
detrimental to both interstate and intrastate carriers, as far as that 
goes. 

Senator SMATHERS. Now, Mr. Murphy, you come from a Southern 
State, the great State of Georgia, which frequently makes, as do most 
Southern States, mine being one of them—we worship very much at 
the shrine of States’ rights. 

Don’t you think, in your judgment, that this particular proposal is 
a complete destruction of the authority of the local reguiatory agencies 
and that it in fact does diminish their authority to the point where 
there is really not much purpose in having a State regulatory agency, 
it would not go that far, but does not it diminish greatly the authority 
of the State regulatory agencies? 

Mr. Murpny. No, sir; I don’t think so, and I agree with the state- 
ment you made, I think the States have got rights that ought to be 
preserved. En 

Here is traffic over which they have no authority to issue a certifi- 
cate of public convenience and necessity and in the courts there have 
been a number of decisions. 

Senator SMaTHERS. Just on that point, you say this is a part of 
traffic over which they have no authority? 

Mr. Murpuy. Yes, sir. 

Senator SmarHers. How does that happen? 

Mr. Murpny. It is interstate commerce. It would not, as I read 
the bill, Senator, and the recommendations made in 1955 through 
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1957, it would not affect or have any bearing whatsoever on certificates 
issued by State authorities or operations within the State. 

On strictly intrastate traffic, I believe in Buck v. Kykendall, 267 
U.S. 237 and George W. Bush and Sons, Company v. Malloy, et al., 
237 U.S. 317, decided March 2, 1955, the Supreme Court first found 
that the States were without authority to issue interstate certificates. 

Senator SMATHERS. I have a telegram here which we might as well 
make a part of the record at this point from another great Georgian, 
and apparently a good friend of yours, by the name of Matt L. 
MeWhorter, president of the National Association of Railroad and 
Utility Commissions from Atlanta. 

Pendency of S. 2417 came to our attention only late last week and learned just 
today of scheduled hearing thereon tomorrow, Tuesday. Therefore, State 
commissions request further hearing to prepare and present protest to this pro- 
posed removal of local determination and control over operations wholly within 
one State which in the past has worked satisfactorily for both the industry and 
the public. 

That is what one Georgian thinks about it. 

Mr. Murpuy. I have great respect for Mr. McWhorter and have 
known him for a number of years, but I don’t think the State of 
Georgia, as much as I like to see them have authority to do things, 
I don’t think they have the authority to issue a certificate or permit 
covering interstate traffic. 

Senator SMaruErs. Well, how does he account for the fact that it 
has worked satisfactorily? 

What does he mean by that in the past? 

Mr. Mureuy. Well, I could not answer on that. I tried to point 
out, just a moment ago, some of the difficulties in the way we are 
getting multiplicity of carriers. 

Again, back to interstate traffic, not as to the intrastate, this will 
give us no control, and we are not seeking any control, over intrastate 
operations. 

Senator SMatrueErs. Is it not a fact or isn’t it, I don’t know, most of 
the carriers in Georgia as well as most of the carriers in Florida in 
fact, do at least have their work in interstate transportation of inter- 
state goods and the other half we will say, is intrastate? 

Mr. Murpny. Yes, sir: they are today, and I could name some 
in Georgia that are performing what I consider a very important and 
a needed service. 

Senator SMATHERS. So what then you would require is that these 
people who do have their business within a State and have their 
business at least with goods that are going interstate, you would 
require them all to get certificates from the Commission? 

Mr. Murpny. In the future? 

Senator SMatuers. In the future? 

Mr. Murpuy. Yes, sir. 

Senator SMatuers. This would still make it possible, would it not, 
for the State commissions to require that they continue to get their 
permission from the State authority? 

This does not in any way change that. 

Mr. Murpny. No, if a carrier wants to inaugurate a service wit/in 
the State, this does not have any effect. 

He makes an application to the regular agency in the State and 
they pass on that. 
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Of course, under the present provision, once they grant him the 
authority he is seeking, as soon as that becomes effective, he can im- 
mediately notify the Commission of that, and register with us, and he 
is in interstate business, too. 

Senator SMATHERS. So he merely now registers with you his intra- 
state application, even though he is carrying interstate goods, is 
that right? 

Am I saying it correctly? 

Mr. Murpuy. Yes, sir; I think you are right on it. I will try to 
repeat. 

Now when he gets his intrastate authority or certificate, he regis- 
ters with the Commission, and he is in business for the handling of 
interstate traffic without any application or any consideration of 
what effect it will have on other carriers or need for the service. 

His authority is based entirely on what the State found as to the 
need for the intrastate operation. 

Senator SMaTHERS. Apparently the State commissions’ argument is 
as long as the truck itself does not go across the State line that, there- 
fore, they should have the sole and exclusive right to certificate him 
and he should not be required to come to the Interstate Commerce 
Commission. 

I presume that is their argument. 

Mr. Murpuy. Apparently it is from the way I understood the tele- 
grain. 

Senator SMATHERS. Your contention is that the Supreme Court has 
ruled, apparently in many cases, that as long as you are carrying 
interstate goods, you are in fact in interstate commerce, even though 
you don’t cross the State line. Is that the legal basis for your 
application? 

Mr. Murpnry. Yes, sir; that goes not only for operation but goes as 
as to rates? 

Senator SMATHERs. As to rates? 

Mr. Murpuy. As to rates and servicing, either one. 

In other words, you can take a rail operation from Miami to Jackson- 
ville by one railroad carrier, which is interchanged and moved by 
some other carrier along into another State, and your intrastate 
rates cannot be aplied and the State commission has no authority 
over the rate there. It has to be an interstate rate filed with the 
commission. 

Senator SMatuERs. So this man then who is carrying goods from, we 
will say, from the tip end of one State to the southern end of the 
other State, even though he stops his truck at the State boundary, 
the fact that he is having goods transported in interstate, those goods 
are going to be picked up to go across a State line by another carrier, 
that man, although he claims he is intrastate, he still has to abide 
by the tariff regulations of the Interstate Commerce Commission? 

Mr. Murpay. Yes, sir. 

Senator Smatuers. Has that been upheld by the courts? 

Mr. Murpuy. Yes, sir. 

Senator SmatuERs. Do you people now suppose a man doesn’t do 
that? I guess that is what leads to this problem, what you are saying 
is that a fellow actually will pick up interstate goods even though he 
is an intrastate carrier, and he pays no attention to the interstate 
regulations with respect to tariff and with respect to these other mat- 
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ters that you are concerned about, as is the Interstate Commerce 
Commission? 

Mr. Murpnuy. I say that could be done. We are always checking. 

I don’t know. I couldn’t name any instance of where that has hap- 
ened. I think, though Director Qualls can correct me, we have had 
instances of where that type of operation is going on. Is that true? 

Senator SMATHERS. Is that correct, sir? Stand up and say your 
name so we can get it on the record. She can’t record a nod. 

Mr. Quatuts. I am Herbert Qualls, and my answer was “ Yes, sir.” 

Senator SMaTHERS. His answer is “‘ Yes, sir.”’ 

All right, sir. 

Mr. Murphy, you go ahead. 

Mr. Murpuy. Now the second question that I would like to add 
to the statement here is where one has a certificate of registration as 
proposed under this bill, and State authority grants additional territory 
to operate within the State. For example, if he has 10 counties within 
which he operates today and the State grants him 10 more counties, 
under the bill he would have to apply for interstate authority, that is, 
public convenience and necessity for that additional territory that is 
granted to him after the effective date of this legislation. 

Then the question is, in my mind, Are we going to have a dual 
situation if in the 10 counties you have a certificate of registration, 
and for the other 10 counties, he will have a certificate of public con- 
venience and necessity, if he is successful in his application? 

That is a question that I raise of another situation with which we 
may be confronted; that is, a carrier will have both a certificate of 
registration and a certificate of public convenience and necessity because 
of the total operation within the one State. 

Senator SMatuers. Well, you people will make some recommenda- 
tions on that too? 

Mr. Murpny. Yes, sir. Senator, may I explain, probably you 
would like it off the record. 

Senator Smatuers. Off the record. 

(Discussion off the record.) 

Mr. Murpnuy. As a possible alternative to the certificate of regis- 
tration approach, the committee may wish to consider a provision 
authorizing the grant of certificates of public convenience and necessity 
under “‘grandfather’’ provisions similar to those set forth in section 2 
of S. 1720 (85th Cong.), introduced at the Commission’s request, 
which also provided for the repeal of the second proviso. In this 
connection, however, it is suggested, in order to prevent such grand- 
father certificates from having the effect of authorizing single-State 
carriers to operate across State lines, where, for example, a commercial 
zone embraces more than one State, that it be specifically provided 
that the authority granted shall not authorize operations across State 
lines. 

Mr. Chairman, that concludes my statement. I appreciate the 
opportunity to testify today. 

Senator SMatrHers. All right. Consel Barton wants to ask you 
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Mr. Barton. Mr. Murphy, assuming that the changes are made 
that you have suggested in regard to certificate of registration, which 
would you prefer, the certificate of registration approach or the 
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certificate of public convenience and necessity as recommended in 
S. 1720? 

Mr. Murpnuy. Mr. Barton, my personal opinion on it is that, 
I think the certificate of registration would be all right with those 
modifications because if you went to the public convenience and 
necessity certificate, it would be an enormous task and it would be 
an expensive process to issue certificates to all of the many carriers 
that you have. 

However, I will say this, that if the certificates were issued, they 
would answer a number of the questions that we have raised under 
the present provision, that is, for example, in mergers and consolida- 
tions, or in modifying or changing the certificate. Of course, the act 
now provides, and would continue to provide, that there could be 
no change made in that except upon recommendation before the 
Commission revoking it. 

Mr. Barton. When you say certificates, you mean certificates of 
public convenience and necessity? 

Mr. Murpny. Yes. 

Mr. Barton. Thank you, sir. 

Senator SmatHers. All right, sir, thank you. 

Let me see one time again, the argument that you people make— 
to use a phrase that Senator Symington likes to use vis-a-vis the 
argument made by the State commissions—is that this particular 
area we are talking about here today actually is not covered by the 
local commissions that are operating. 

We are having goods that are actually in interstate commerce 
carried by allegedly intrastate trucks where in fact there is no regula- 
tion whatever of them with respect to rates, with respect to the other 
rules and regulations of the Interstate Commerce Commission. Is 
that what you are saying? 

Mr. Murpny. Yes, sir. Senator, I think an example might clarify 
it. I know you are familiar with your territory. Take from Augusta, 
Ga., to Savannah: You have from that point an intrastate rail route. 
You also have an interstate rail route on the Coastline back over the 
river. Now, there is a typical example of what I am saying: You 
have the same goods moving across the State line. It will “be the 
same thing whether the shipment originates in Atlanta, goes across 
and goes back into Savannah. It has been held that movements of 
that type are interstate and where quite often you have a State 
situation develop, you will see the carrier on the interstate route, 
whether it be a single carrier or joint applying to the Interstate 
Commerce Commission for authority to change his rate or rule or 
regulation so as to meet the competition he is confronted with on a 
strictly intrastate movement. 

Senator SMATHERS. You, as a representative of the commission, 
but even over and above that, a born and reared and indoctrinated 
Georgia “‘Cracker’’ who is all for State rights, you in no way conceive 
of this particular legislation being a derogation of the State rights of 
Georgia or any other State? 

Mr. Murpny. No, sir; I can’t. If I did, I wouldn’t be taking the 
position I am taking here. I would be honest on that. We are 
dealing here with a type of service that is interstate and the State 
auchorivy has no control. 
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Senator SmarueErs. All right, Commissioner Webb. I have been 
advised you are from Virginia. That State is not far behind in its 
worship of States rights. You feel exactly the same way? 

Mr. Wess. Yes; | agree, Senator Smathers, there is no derogation 
of State rights because we are dealing with interstate commerce, and 
the authority which is now being exercised by the States is a matter 
of grace as a result, of the second proviso in the act, but I don’t think 
we take away any right when the Congress asserts its constitutional 
ower Over interstate commerce. I can understand their objection 
ecause they are now exercising certain authority over interstate 
commerce in effect. 

Senator SmatueErs. That is, the State commissions are now exercis- 
ing some authority over interstate commerce and they don’t want to 
give it up? 

Mr. Wess. That is correct; as a result of the second proviso. 

Senator SMATHERS. You can appreciate these kinds of discussions 
‘and debates in the Congress of the United States are always difficult 
because of the belief of many of the Representatives and Senators from 
Virginia and from North Carolina should Federal Government 
encroach upon the States authority and the States power, and your 
contention is that it does not. 

Mr. Wess. That is right; that is my position. 

Senator SMATHERS. This is a proper Federal subject insofar as you 
are concerned? 

Mr. Wzss. | have no doubt about that. 

Senator SmatruErs. All right. 

I thank you both. 

Mr. Murpeny. Thank you. 

Mr. Wess. Thank you. 

Senator Smaruers. All right. 

Now let’s see, we have Mr. David G. Macdonaid here. 

Is he here? You do not subscribe to all these, do you? 

I want to get somebody who takes an opposite viewpoint, so we can 
sort of see if we get the issues. 


STATEMENT OF DAVID G. MACDONALD, WASHINGTON, D.C., 
REPRESENTING 13 INTRASTATE CARRIERS 


Mr. Macpona.p. I think I fill that position. 

I will not proceed with a prepared statement. 

Senator SMatuers. All right. You heard these esteemed com- 
missioners, you know, so you go right ahead. 

Mr. Macponatp. My name is David G. Macdonald and I am a 
practicing attorney in Washington, D.C. I appear as spokesman for 
13 of the carriers who are described as proviso operators; that is, those 
who are conducting operations in interstate commerce pursuant to the 
second proviso of 206(a). 

It is the position of these carriers that should Senate bill 2417 be 
enacted into law, having the effect of eliminating the second proviso 
from section 206(a), substantial changes in the language of that bill 
are necessary in order to preserve their present rights. 

At the outset, I should like to say that these carriers recognize 
certain of the basic evils which this bill is designed to eliminate and 
do not oppose legislation which would accomplish those objectives. 
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I refer wengperes to the point made by Commissioner Murphy, that 
occasiona 

ity, but who could not use it for interstate commerce because he is a 
multistate operator, may sell it to a new individual not a carrier, 
who thereupon by registering creates an unneeded new interstate 
service without having shown a public need for it either in a State 
commission or in the Interstate Commerce Commission. 

Our concern is with that portion of this program which throughout 
the last several years has attempted to give assurance to the proviso 
operators that if this proviso is eliminated, they will not be any worse 
off than they are today. : 

We feel that the legislative scheme embraced in Senate bill 2417 
would eliminate substantial rights that they presently have today. 

Senator SMATHERS. Let me go back and see what vou said. 

You said you have been trying to educate people that if this proviso 
was eliminated, it in fact would not hurt them? 

Mr. Macponatp. We have not undertaken to make that education: 
The Interstate Commerce Commission 

Senator SMarHers. You said we have not? 

Mr. Macponatp. That recommendation and that assurance has 
been given to us. We have not given it to others. It has been given 
in the 1955, 1956, and 1957 legislative recommendations of the Inter- 
state Commerce Commission to the Congress. 

Senator Smatuers. That these proviso operators would not be hurt? 

Mr. Macponavp. That is right. 

Senator SMATHERS. You apparently don’t subscribe to it; is that 
correct? 

Mr. Macponatp. That depends on the bill. So far as the Com- 
mission is concerned, its recommendations culminated in Senate bill 
1720 which was referred to by Commissioner Murpliy and one in which 
hearings were held in 1957. 

That bill we would have had no objection to. That bill would have 
provided a genuine grandfather provision so as to give order certifi- 
cates of public convenience and necessity to the proviso operators for 
their past bona fide operations and at the same time eliminated an) 
future creation of similar operations by eliminating the proviso itself. 

Senator SmatuHers. Let’s just stop right there and go off the record. 

(Off the record.) 

Senator Smatuers. Why don’t we come back with the same bill, 
Mr. Murphy, Commissioner Murphy—why don’t we come back to 
the same bill if these fellows have no objection to it? It is so much 
easier to pass legislation where there is no objection to it than there is 
where there is objection? 

Mr. Mourpeny. Mr. Chairman, the only thing that I can say on that 
now, I know of no change in the Commission’s views other than we 
were trying to be responsive to the inquiry on this present bill. 

As I mentioned, on the recommendations that we had previously 
made, we do acknowledge that it is going to be quite an expensive 
decision to deal with the certificate of public convenience and necessity 
of that many carriers, and I believe I was told yesterday, in Illinois, 
12,000 intrastate operators in the State of Illinois, so you can see from 
that, as to what the expense and difficult problem of the issuance of 
those certificates is, so I will make our comment here today: 

Senator Smaruers. Responsive to this bill? 

Mr. Murpuy. Yes, sir. 
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Senator SmMatrHeErs. Also your response to the bill, referred to 1720? 

Mr. McBripe. I believe that was unanimous among the Commis- 
sion when that was proposed. 

Senator SMATHERS. 1720 was? 

Mr. McBripe. Yes, sir. 

Mr. Murpny. Yes, sir. 

Senator SmaTHeErRs. So you people did not mind 1720, is that the 
position, Mr. Witness, you take? 

Mr. MAcponaLp. None of the carriers I represent, insofar as I 
know, none of the proviso operators at all appeared and gave testi- 
mony at the time that hearing was held. There were several in the 
hearing room but no one testified. 

Senator Smaruers. You tell me in your own words, what is the 
difference between 2720 and this bill? 

Mr. Macponatp. Yes, sir. May I first avert to Commissioner 
Murphy’s comment, to say our group has made a survey as best they 
could from limited information as to what the problem of the Com- 
mission would be under a bona fide grandfather clause, which, to be 
fair to all parties, would require the Commission to certificate only 
the bona fide active operations of these carriers and not the dormant 
portions of their certificates. 

While there are 12,000 intrastate certificates in Illinois, I think it 
will be found that only a few of them are actually registered with the 
Commission. 

Many are owned by multistate operators who cannot register. 
Others are dormant, and our count of those who are actually in 
operation and who are registered came something above 2,500. 

There would be an administrative problem which the Commission 
would have to meet, but I think that the carriers’ concern in this 
controversy on both sides will agree that it should be done and under 
no provision, whether it is a certificate of registration or whether a 
certificate of public convenience and necessity, should any future 
sanction be given to State authorities unless there is a present bona 
fide operation being conducted. 

Now to answer your question, sir, we believe that this bill subtracts 
substantially from the rights of the proviso operators in three essential 
respects: they all arise out of the failure to issue a certificate of public 
convenience and necessity in the use of a second-class type of descrip- 
tion for this particular authority. 

In fact, the only change that would be made from the present 
system is simply to inform the Commission instead of se nding a 
letter, saying we have received your registration describing your 
your oper: ition, they would send a letter that had at the top, a state- 
ment “Certificate of registration.” 

In effect, this bill proposes to eliminate the power of states to 
create new operations of this type, but freezes the pattern of the 
operation of the proviso operators. 

For example, today the proviso operator can register any State 
granted authority held under the bill, they could register only those 
on which they could prove bona fide operation prior to nearly 8 
months ago. 

In this connection, I see that Commissioner Murphy does not read 
that language as requiring proof of bona fide past operation in the sense 
that they operate all routes, transport all commodities, but simply that 
they were in bona fide operation. 
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I read the bill as requiring they would have to prove in the same 
sense as the grandfather clause in the 1935 act, that they were entitled 
to one of these authorities. 

We object also to the making of the grandfather date 8 months 
yrior to the introduction of this bill, and even longer prior to the 
Satine. 

Many of these carriers have received State authorities which were 
minor additions to their operations since January 1, and to require 
them to proceed through the procedure specified in the act of proving 
public convenience and necessity, would be both unnecessarily 
burdensome to the Commission and would serve no useful purpose 
so far as these carriers are concerned. 

The next thing is this: At the present time, a State authority of this 
type, which is registered, is not considered a certificate for the purpose 
for example of permitting that carrier to apply to the Interstate 
Commerce Commission for an alternate route or off route point. 
[ will give you a local example: Chantilly is now the site of a new 
airport development. The interstate carriers are properly protecting 
themselves as to this new development by seeking from the Comunis- 
sion an extension of the Washington commercial zone which would 
authorize their service at Chantilly. 

The State carriers in Virginia, who hold these registrations now 
can make the same sort of application to the State of Virginia to add 
this newly developed point. 

After this bill was passed, they could not apply to the State, because 
the State-issued authority would no longer have any right of registra- 
tion. Neither could they apply to the Interstate Commerce Commis- 
sion because they would not hold certificates to which an off-route 
point could be added. 

An off-route point exists only as a point pertinent to a regular 
route. In many ways similar to this example, the operations of these 
carriers would be frozen in the sense that they could not add additional 
points of service if they had these registrations, if they had certificates, 
they could make applic ation to the Interstate Commerce Commission 
as any other interstate carrier could. 

Senator Smaruers. Here again, you people in the field, | have to 
keep apologizing for my ignorance about this, but I want you to know 
it is genuine. 

What I don’t understand that you said right there is that if a 
Virginia operator, actually operating within the State of Vi irginia, he 
wanted to get a certificate to operate to Chantilly Airport, anywhere 
in Virginia, he is not prohibited by this proposal from doing that, 
is he? 

Mr. Macpona.p. Let me make my example concrete. 

Let’s take a carrier that conducts operations between Richmond, 
Va., and Alexander, Va., under a registration. 

He is a proviso carrier. in Alexandria, Va., he interchanges with 
carriers running on up east. At Richmond he interchanges with 
carriers running on into the South. And new business is developed 
at a point off his regular route. 

Today he applies to the State Corporation Commission at Rich- 
mond, and on adequate proof, he is authorized to serve this new point 
as an off-route point, pertinent to his regular route. 

If this bill were passed, he could no longer apply to the State of 
Virginia for it. 
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Now the question is presented; could he apply to the Interstate 
Commerce Commission? 

In the past decisions of the Interstate Commerce Commission they 
are held that off-route point could not be granted except as pertinent 
to an existing regular route authorized by a certificate. This carrier 
would not hold a certificate. He would simply have a registration. 

Senator SmarHeRsS. Would not this carrier under this bill get certain 

randfather rights which in fact then, those grandfather rights, would 
e of sufficient standing to let him appear before the Commission? 

Mr. Macpona.p. If it were a certificate of public convenience and 
necessity, my answer would be yes, sir. 

Since it is described as a certificate of registration, my answer would 
have to be that it falls in a category of those things that Commissioner 
Murphy said has to be clarified. 

Senator SMATHERS. So let’s assume now that this committee, trying 
to work this problem out, would clarify that. We would do what 
Commissioner Murphy recommended and it would be clarified. Then 
in fact, that man who operates as your hypothetical case from Rich- 
mond to Alexandria and an off point, Chantilly, in fact would be 
permitted to go before the Interstate Commerce Commission and ask 
for permission to go to Chantilly. 

He would not be foreclosed from asking that, would he, if we 
changed the bill? 

Mr. Macpona.p. Yes, sir; that change, in my view, would have to 
be to change it so that it was a certificate of public convenience and 
necessity would be issued, or—in the original bill, that first bill, 1720, 
did we have public convenience and necessity offered? Was that the 
way it was done then? 

Mr. Barron. Yes, sir. 

Senator SMATHERS. Who got us on this registration bill? 

Mr. Barron. This bill was introduced by ‘Senator Magnuson, by 
request. 

Senator SMATHERS. | know Senator Magnuson knows a little bit 
more about it than I do, but not much. I am wondering where he 
got it, and who was really the grandfather of this one. But anyway, 
well 

Mr. Macpona.p. I believe I could state—and I am sure if I 
am wrong I will be corrected by substantive witnesses—this bill was 
introduced at the request of the American Trucking Association and 
is the result of the fact that during the hearings on S. 1720, which 
originally were described as unopposed-——-which was originally described 
as unopposed—it later developed that a segment of the regular route 
interstate carriers proposed the ideas of issuing a certificate of public 
convenience and necessity, because they felt that would create new 
rights for these proviso operators, which they wished them not to 
have. 

So that this really, 1720, represents what was the Commission’s 
sponsored bill and which the proviso operators accept as fair. 2417 
is what the interstate certificated carriers would rather have. 

Senator SMatuers. Well, we all have a certain amount of self- 
ishnessin us. Ifa fellow has rights, he does not like to have somebody 
else get comparable rights if he can help it. You remember, when 
you were in law school, and you finally got out and got a certific rate, 
like I did, and I want to make it pretty tough for those fellows who 
came along behind me. 








20 


REGISTRATION FOR INTRASTATE MOTOR CARRIERS 





We are all that way. 

Now, as I gather it, the original bill, the Commission-sponsored 
bill was one which would give a public convenience and necessity 
certificate to these people that we are now trying to bring under the 
aegis, so to speak, of the Interstate Commerce Commission. 

Mr. Macpona.p. That is right. 

Senator Smatuers. One of the points in issue now is whether or 
not, with you people, this should be a certificate of public convenience 
and necessity, or a certificate of just registration. 

And apparently, the already certificated Interstate State Truckers, 
they would prefer that you people have only a certificate of registra- 
tion because that probably restricts you a little bit more than does 
the certificate of public convenience and necessity. Is that right? 

Mr. Macpona.p. Yes, sir; not only does this, but under provisions 
of 2417 would add additional restrictions. These I will demonstrate. 

Senator Smatuers. I see. One other thing, did the State regula- 
tory agencies object to 1720? 

Mr. Barton. No one objected to it until the last. As I pointed 
out, there was some objection just before the bill was to be considered 
by the committee and to be reported out. 

It was held in abeyance. 

Senator Smatuers. Is it your information, Mr. Counsel, and we 
will put you on record, if this committee went back to 1720, would 
there be any objection from the State regulatory agencies as to the 
point whether or not this legislation was taking away from their 
authority and their power? 

Mr. Barton. I doubt if they would object. 

Senator Smaruers. You doubt if they would object? 

Mr. Barron. Yes, sir. 

Senator Smatuers. All right. 

We are hunting the high ground, as you can see. 

Go ahead. 

Mr. Macpona.p. I pointed out that there appeared to be initially 
two things that would add limitations to present rights of priviso 
operators; one is a grandfather date some time ago, which would 
limit their power to register their present authorities; secondly, that 
there seemed to be some suggestion they would have to prove the 
bona fides of their operation which they don’t have to do today—all 
they have to do is register. 

If a certificate would be issued in place of the certificate or regis- 
tration, we would have no objection to proving bona fides of our 
operation. 

Senator SmatTHeErs. Say that over again; I did not quite hear you. 

Mr. Macpona.p. If we were to receive certificate of public con- 
venience and necessity under a grandfather clause, we would have no 
objection to having to prove the bona fides of our operation and fail- 
ing to receive authority on what we could not prove up as an active 
operation. 

Senator Smatuers. Right. 

Mr. Macpona.p. In further answer to the question you put to 
Commissioner Murphy as to standards which the Commission could 
use, there is a well-developed body of law which developed in con- 
nection with the Motor Carrier Act of 1935, which brought all motor 
carriers under regulation under a similar grandfather clause, which 
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would, I think, serve pretty effectively including a Supreme Court 
decision, which would serve, I think, to provide those standards. 

Finally, I will get to the main point which we have in mind, after 
consideration of the fact that if State power to create these auth- 
orities is to be terminated, then the State power to terminate them, 
either by action of the State commissions, by amendment of State 
law, should also be terminated. 

If this is a Federal subject, let’s bring it entirely within the scope 
of Federal jurisdiction and not leave these carriers to still have to 
consider State commissions with respect to maintaining their opera- 
tions. 

As Commissioner Murphy pointed out in his statement, there is 
nothing in the bill that indicates what happens, for example, if a 
State revokes an underlying State authority on which a certificate of 
registration has been issued. 

We do not want to have to consider 50 different jurisdictions and 
varying State laws if we are under ICC jurisdiction, we want to be 
under ICC jurisdiction for the future. 

We have no objection to our authorities being limited to what they 
mean under State law, however. We do not wish to have an inter- 

retation of the ICC to be applied to a State authority and thereby 
ie it. We are perfectly willing to have definition of our author- 
ities be in accordance with the State law as the certificate is issued. 

Once issued, it should then be subject to ICC law and ICC juris- 
diction. 

Now my final point is this: and I think this is the main bone of 
contention. This bill would make for practical purposes an impossible 
situation in the case of many of these proviso operators when and if 
they are ever called upon to sell their businesses. 

In the State of Virginia, for example, one of the largest carriers in 
the State is a proviso operator, Wilson Trucking Corp., owned by 
two brothers, I believe, possibly other members of the family. 

This bill says that the certificate of registration, first of all, is not 
transferrable. 

They don’t get anything under so-called grandfather clause that is 
a franchise. 

: ow, certificates of public convenience and necessity have property 
rights. 

Senator SMatTHers. Let me ask you right there. In the 1720 bill, 
you fot a certificate of public convenience and necessity, which if 
you disposed of the business, it was transferable? 

Mr. MacponaLp. That is right. 

Senator SMatTHeRs. OK, go ahead. 

Mr. Macponaxp. That is to say no special provision was made 
and all certificates of public convenience and necessity are transferable 
either under section 52 of the act or 212(b) of the act under which 
the Commission has certain statutory standards to apply to those 
transactions, primarily to determine if they are in the public interest. 
That is if the purchaser is another carrier, the sale to a private indi- 
vidual, is not subject to Commission jurisdiction. 

As a practical matter, when a carrier wants, particularly a proviso 
carrier or small carrier wants to sell his market to other carriers, very 
few people want to invest a large amount of capital to go into trucking 
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business who are not already in it. The process is integration of larger 
of smaller units. This does not create a franchise. 

Admittedly the proviso operator doesn’t have anything of property 
value today either, but there is a procedure today whereby he can 
sell and can sell to a multistate operator. That procedure is for the 
multistate operator to file the necessary application under section 5 
of the act where he has to prove consistency with the public interest 
and a companion application under section 207 of the act where he 
has the burden of proving, as Commissioner Murphy’s statement 
indicated, that there is a public need for the continuance of the pro- 
viso operation in interstate commerce. 

Now, it might be said, well, couldn’t these carriers now sell to the 
multistate operator and then have that multistate operator file section 
207 application, even after this bill is passed and have the same right? 
The answer is clearly no because this bill sets up a congressional policy 
to discourage if not to absolutely prohibit the acquisition of these 
one state proviso operations by multistate operators. 

Under the Commission’s handling of the purchases in the past, as 
the law now stands, the Commission has certificated these proviso 
operations on good cause shown wherever there has been a purchase 
by a multistate operator, or perhaps purchase by the proviso operator 
of a multistate operation, or perhaps the extension of a priviso opera- 
tion through Section 207—Extension Proceeding. 

The Commission has been liberal in certificating these proviso opera- 
tions where it was a necessary step to be taken because a transaction 
was proposed which would result in a multistate operation and the 
rule, which I paraphrase from a leading case is this: 

Where the operation is proposed to be covered by the certificates 
of public convenience and necessity, to be issued already are lawfully 
in existence and the operations were instituted lawfully, the past con- 
tinued performance of the transportation is its evidence of public need 
for continuance thereof. 

The Commission through interpretation of its powers under section 
207 has in effect permitted the evidence of the past continued opera- 
tion of the proviso operators sufficient to meet the test presented in 
the transaction of this kind under section 207. 

Admittedly, where two interstate certificated carriers are involved 
in a transaction, where two interstate carriers holding certificates are 
involved in such a transaction they don’t have to file an application 
under 207, but the consequence of the situation where the proviso 
operator is involved is the same, because even under section 5, the 
carriers involved have to prove that they have a pattern of past con- 
tinued performance of service, so we say that today, we have an 
effective right under the law as administered by the Commission, if 
we can produce the competent evidence of our past operation, and 
otherwise meet the test oh pectin 52, to engage in transactions where 
we either sell to a multistate operator or acquire a multistate operator 
or extend our operations on proof of public convenience and necessity. 

This bill both substantively and procedurally would determine at 
that right. It does it procedurally as requiring by the first step that 
the State commission has authorized the transfer, as a second step, 
that the transferee be engaged in a one-state operation. And that 
has to be done, and he has to file his application to the commission 
for a new certificate of registration within I think 60 days. 
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This could not be done with a parallel application to the Interstate 
Commerce Commission under section 207 to show public convenience 
and necessity. Substantively, it prevents any such purchase or sale, 
because it says that they are transferable or that the rights, whatever 
is created by the so-called certificate of registration, is transferable 
only to a one-state operator. 

Senator SmarHers. To a what? 

Mr. Macponatp. A one-State operator. Getting back to my 
example of Wilson, which is a large company engaged in operations 
in connection with probably more than 100 motor carriers, where it 
serves as an important pickup and delivery link in Virginia, if they 
got to the situation of having to sell, it would be a distress sale because 
they could only sell to somebody in Virginia. 

Everyone knows, every lawyer knows that the right of sale of prop- 
erty is one of its most important elements and this bill would eliminate 
as a practical matter a very important property right by making it 
impossible for these carriers, where they are compelled by death in 
the family or any other reason to sell their operation. 

Senator SMATHERS. Do you think as a lawyer that such a provision 
would be unconstitutional and infringement of property right? 

Mr. Macponaxp. That question was posed to me at 5:30 last 
night in a call from Memphis from someone who hadn’t heard of this 
hearing and didn’t have time to come here and who may address a 
communication to the committee. 

I told him I wasn’t certain how far Congress could go in removing 
property rights, but actually, a franchise is that type of property right 
which on proper application of the law, can be removed. It does 
create property rights, but it is different from other properties. 

I would say insofar as franchises are concerned, this particularly 
not yet being a franchise, we might not have an opportunity to be 
heard on that point. Equitably I think we do. 

In summary we feel that bill 1720 would properly meet the situation 
required, and as I say, will go a long way toward meeting the views of 
the carriers on the other side. We are perfectly willing and we regret 
the burden this would pose on the Commission to have the Commission 
examine our operations and only certificate that portion which is 
actively being operated. 

We are perfectly willing that they should specify in the certificates 
to be rendered any limitations that the State law imposed in our 
present State certificates. We believe that any authorities issued 
since they relate to interstate operations should be granted to the 
persons operating the State certificates and in the case of several of 
our group who have lease State authorities, that they should receive 
the certificates as the present leasees. 

We believe the grandfather date should be advanced to a much 
more recent date consistent with other similar actions, and that 
once the certificate of public convenience and necessity is issued, it 
should be subject from that time forward to Interstate Commerce 
Commission and jurisdiction and interpretation. 

That is all I have and I appreciate the opportunity of appearing 
and may I furnish the committee with a statement of the parties 
on whom I have appeared. 

Senator SMATHERS. Yes, sir. 

Senator Smatuers. Frank, do you have any questions? 

Mr. Barton. Just one, Mr. Chairman. 
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Mr. Macdonald, do you see anything inconsistent in requiring ICC 
to give a certificate of public convenience and necessity for intrastate 
operation? 

Mr. Macponatp. I didn’t describe my position very well, Mr. 
Barton. I do not believe that this certificate should do anything 
more than what was done in 1935, 1957, and 1958, and that is recog- 
nize that there are certain interstate operations which are conducted 
without their being in effect a certificate. Those laws were passed 
and said henceforth, it will be necessary to have a certificate, but we 
will put in a grandfather clause for those who have been in the past 
engaged in interstate commerce. 

First, what is the Motor Carrier Act of 1935, that proposed to 
issue a certificate for the interstate phase of any operation being 
conducted. If that carrier also conducted intrastate operations, Inter- 
state Commerce Commission paid no attention to that. 

In 1957, there was a conversion of contract carriers to common 
carriers. There our grandfather date was put in and all of their 
authority, whether they were operating or not, were blanketed in 
under new certificates. We don’t ask for that privilege, just where 
we are operating. 

In 1958, it was the exempt carriers who were operating in interstate 
commerce, they may also have been engaged in intrastate carriers, 
but you brought them under regulation and gave them certificates 
for their exempt interstate operations. My position is that you are 
separating from the State control and State law certification of 
carriers and the fact that they had historically an origin in State 
corporation commission acts and should be ignored. 

This certificate should be for the interstate operations that they 
are conducting without reference in the future to any intrastate 
authority that may have been the predicate for the creation of that 
interstate operation. 

Mr. Barton. Now assuming that a State would revoke one of 
these intrastate certificates on which the ICC would grant a certificate 
of public convenience and necessity that you are proposing, what 
effect do you think it should have on the Federal certificate? 

Mr. Macponatp. After the enactment of this legislation, I think 
it should have no effect. I think the revocation powers should be 
vested in Interstate Commerce Commission because you then have 
interstate commerce certificate, except which as has been indicated, 
is a matter which is properly in the jurisdiction of the Federal Gov- 
ernment, once that jurisdiction is exercised, the State should have no 
further power to exercise influence on it. 

May I say this, for example, that the States shouldn’t have the 
power to create interstate operations, why should the States have the 
power to terminate them, if that is true. 

Mr. Barron. Wouldn’t it be rather unusual to have a carrier with 
authority to operate in interstate and foreign commerce totally within 
a State and at the same time couldn’t operate in intrastate commerce 
in that State? 

Mr. Macponaxp. No; that happens quite frequently. In fact 
many carriers have interstate commerce certificates over the biggest 
part of their operation, and since they operate in one State, have 
added certain portions by getting State authorities, but their principal 
business is interstate and foreign commerce. 
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Mr. Barton. You would take away States authorities to do any- 
thing about that? 

Mr. Macponaup. They would continue to handle intrastate author- 
ity any way they want but Commission should have full authority 
over revocation of the interstate. 

Mr. Barton. Thank you. 

Senator SMatHers. You recognize that there is apparently no dis- 
agreement over the fact that there is a lot of this business which is in 
fact interstate commerce, but being handled by an intrastate carrier 
over which presently there is no real regulation. You admit that 
fact? 

Mr. Macponatp. Regulation by the Interstate Commerce Com- 
mission ? 

Senator SMATHERS. Yes. 

Mr. Macpona.p. No, sir; I don’t believe that is quite an accurate 
statement. The Commission has no regulation over the creation of 
that operation. Once created, it has jurisdiction over such matters 
as rates, safety of operations, and things of that kind. In fact, they 
require filing of evidence of insurance, filing of tarifls, and so on. 

Senator SmMatuers. Even though it is an intrastate truck line? 

Mr. Macponatp. That is correct. I think the point of the dis- 
cussion you had with Commissioner Murphy and also of the Georgia 
commission is this, they create a certificate, but not on evidence of a 
need for interstate traffie being transported. 

Take a concrete example in our State. If the commissioner in the 
State of Florida today had an application before it for a new route 
between Miami and Jacksonville the evidence offered would be only 
of traffic moving locally between those points. 

It would not include traffic moving up into Georgia or beyond, 
which would be immaterial in such a proceeding. Nevertheless the 
consequence of that proceeding would be to create the authority on 
up into Georgia and points beyond. 

Senator Smatuers. And at the moment, there is no regulatory 
agency which has any authority to either ‘grant or take away the 
right of that local carrier to carry this interstate goods from Miami 
to Jacksonville? 

Mr. Macponatp. The local State authority presently may create 
that operation by granting it on evidence of the local need. 

Mr. Barton. And terminate it too? 

Mr. Macponaup. They may terminate it too. 

Senator Smaruers. That is the only local authority they have to 
grant local transportation of goods within the State? 

Mr. Macponatp. That is right. 

Senator Smatuers. Actually in fact these fellows get to trans- 
ferring goods in interstate now; isn’t that right? 

Mr. Macponatp. Yes. 

Senator SmatHers. And there is no agency which gives to them 
actually in fact this right to transfer interstate commerce? 

Mr. Macponaup. That is correct. It is very incidental to the 
creation of the State authority. 

Mr. Barton. For the record, Senator, I think it should be pointed 
out, once the State revokes the certificates that have been registered 
with the Commission, the certificate of registration also becomes void, 
does it not? 
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Mr. Macponaup. Yes. If such a certificate is revoked, the carrier 
can go back to the Commission, go back to the State Commission and 
if the reason for it was failure to have insurance on file, he can get his 
insurance on file. 

Senator SMATHERS. He is back in business again even on interstate 
operation? 

Mr. Macpona.p. In this bill he couldn’t get back in business; you 
are saying no more of these can be created. That is why you have to 
bring the whole thing into the ICC jurisdiction; you couldn’t stop the 
power of the States to recreate these things, which have been ter- 
minated, and without stopping also their power to terminate. 

Senator Smaruers. All right, Mr. Macdonald, thank you very 
much. 

Mr. Macponatp. Thank you. 

Senator Smatuers. Next we will hear from Mr. McBride. I might 
add that as long as we are going to have another hearing because of 
the telegram from Mr. McWhorter, the chairman of the State regula- 
tory agency and the fact that we will have to adjourn soon, we will 
then hear the several witnesses who will not be able to appear today. 
The housing bill is on the floor and we are going to start voting on it 
very shortly again. So this will probably be our last witness today. 
That leaves Mr. Smith, Mr. Girard, and Mr. Duff. Are you gentle- 
men here? 

Mr. McBripeg. Mr. Smith is here. 

Senator SmMatTHeRs. Mr. Smith is from Staunton, Va., and Mr. 
Girard is from Morton Grove, Ill., and Mr. Duff from Lima, Ohio. 

Mr. McBripe. We also have Mr. Pinkney from Miami. Mr. 
Pinkney is sitting right there and he is ready to help right now. 

Senator SmatHers. I hate to keep these other witnesses over and 
have them come back on another day, but it looks like we will have 
to go over. So I just advise you gentlemen and apologize for having 
inconvenienced you. I remind you, however, it is undoubtedly a 
deductible item as far as expenses are concerned, but that does not 
assuage your pain. However, we will have another committee meet- 
ing sometime next week and will try to finish this. 

Mr. McBride, you go ahead. 


STATEMENT OF ROBERT McBRIDE, DIRECTOR OF LEGISLATIVE 
RESEARCH, AMERICAN TRUCKING ASSOCIATIONS, 1424 16TH 
STREET NW., WASHINGTON, D.C.; ACCOMPANIED BY ALBERT 
B. ROSENBAUM, EXECUTIVE DIRECTOR, REGULAR COMMON 
CARRIER CONFERENCE, AMERICAN TRUCKING ASSOCIATION; 
AND JAMES F. PINKNEY, VICE PRESIDENT, RYDER SYSTEM, 
INC., 3401 MAIN HIGHWAY, MIAMI, FLA. 


Mr. McBripe. Thank you, sir. My name is Robert J. McBride. 
My appearance here today is on behalf of the American Trucking 
Associations, Inc., 1424 16th Street NW., Washington, D.C., an 
association represe nting the trucking industry of the United States. 
Its members include all of the State trucking associations and that 
of the District of Columbia. All types of motor carriers of property 
are members of those State association. 
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Present in the room is Mr. John V. Lawrence, managing director of 
the American Trucking Association. If there are any questions in 
regard to ATA procedures and operations, Mr. Lawrence will be glad 
to answer them. 

Also present is Mr. R. R. Smith, president of Smith’s Transfer 
Corp., of Staunton, Va., and is a vice president of the American 
Trucking Associations and vice chairman of the Regular Common 
Carrier Conference, one of the natural divisions or conferences of ATA. 
Also present is Mr. Rosenbaum, executive director of that conference. 
I am retained by that conference as director of legislative research. 

Senator SmatHErRsS. How about Mr. Pinkney? 

Mr. McBripr. I am just about to come to Mr. James F. Pinkney, 
vice president of Ryder System. I think Mr. Pinkney has appeared 
before you in the past, Mr. Chairman. 

Senator Smaruers. He has but not as representative of Ryder. 

Mr. McBripe. We were anxious to get him in. 

Senator Smaruers. All right, sir. 

Mr. McBripst. The American Trucking Association favors this 
proposal to repeal the second provision of section 206(a)(1) of the 
Interstate Commerce Act. I should say this bill was drafted under 
directions of the American Trucking Associations. 

Section 206 of the act requires motor common carriers engaging in 
interstate or foreign operations to secure operating authority from 
the Interstate Commerce Commission. The second provision of the 
section reads as follows: 

And provided further, That this paragraph shall not be so construed as to 
require any such carrier lawfully engaged in operation solely within any State 
to obtain from the Commission a certificate authorizing the transportation by 
such carrier of passengers or property in interstate or foreign commerce between 
places within such State if there be a board in such State having authority to 
grant or approve such certificates and if such carrier has obtained such certificate 
from such board. Such transportation shall, however, be otherwise subject to 
the jurisdiction of the Commission under this part. 

I would like to put stress on that, Senator, that other than that 
registration, the carrier who registers his certificate automatically 
subjects himself to all the provisions of the Interstate Commerce 
Act. He can’t wink at some of them and obey others when it suits 
him. 

This proviso enables common carriers who confine their operations 
to the State of their domicile and who have secured their operating 
rights from their State regulatory bodies to extend their operations 
into interestate and foreign commerce field. 

Such right to engage in interstate or foreign commerce by an 
intrastate carrier is automatically obtained by registration of the 
State certificate with the Interstate Commerce Commission; that 
Commission has no choice but to accept the registration. 

Senator SMatHERS. What is the history of this proviso? It was 
added when? 

Mr. McBripe. In 1935 when the motor carriers came under regu- 
lation. If you will remember, sir—— 

Senator SMatHERs. I do not remember any of this business. 

Mr. McBripe. The Interstate Commerce Commission in the late 
1920’s and 1930 made investigations into the possibility of regulating 
motor transportation on the highways of the United States. In 
fact, the Congress ordered some of that. Then there was introduced 
in the Congress a bill to regulate motor carriers in 1935. 
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One of the provisions of that was that a carrier in order to engage 
in interstate commerce must get authority from the Interstate Com- 
merce Commission and it was thought at that time that the opera- 
tions within a State were local and better known to the residents of 
the State and certainly subject to the jurisdiction there. They could 
apply and this was put in to exclude the necessity of them applying 
for certificates of public convenience and necessity. 

It did not deny them the right to do it. They could take and get 
grandfather operating rights for interstate traffic if they had been 
operating if they wanted to. But, if there were some other shortcuts 
that they wanted, they also would be available to them. 

So, the thought was at the outset to let the State bodies set the 
pace for the carriers who were operating over their highways in inter- 
state commerce just as those commissions had fundamentally on 
intrastate. 

Senator Smatuers. The thing I do not understand is how this can 
be at all consistent with this proviso. It seems to me to be by its 
very nature highly inconsistent with the conception of interstate 
commerce as distinguished from intrastate commerce. I do not 
understand. Was this put in just to sweeten up the bill so a lot of 
State right Senators would vote for it even though it did not make a 
great deal of sense? 

Mr. McBripe. The legislative history does not go into that too 
deeply, but it was recognized that it would save the Interstate Com- 
merce Commission a lot of work, the new body that was starting out, 
because these intrastate carriers were already in existence and, as 
you know, a number of the 48 States regulated intrastate commerce 
prior to the congressional action to legislate interstate. 

Senator SmarueErs. This last sentence which says: 

Such transportation shall, however, be otherwise subject to the jurisdiction of 
the Commission under this part— 

In other words, they did not have to even though they carried inter- 
state goods and thereby became interstate in commerce. They did 
not have to get a certificate, but with respect to rates and all other 
matters, they operated under the jurisdiction of the Commission? 

Mr. McBripre. Yes, sir; they are subject to every appropriate 
application of the Interstate Commerce Act. 

Senator Smatuers. All right. 

Mr. McBripe. Now, the thing was open to these intrastate carriers 
to take one of two courses. Some of the carriers mentioned today, 
for example, had large operations within a State but also had some 
interstate operations which they linked. Now, which would be the 
most valuable to them? Should they get a grandfather application 
from the Interstate Commerce Commission or should they give 
away or sell their operations crossing a State and restrict themselves 
to intrastate operations, which could be registered with the Com- 
mission and then go out and cover the State through connections or 
through friendly commissions that would let them run all over the 
State and then register there. Under the law, they can’t be multiple- 
State operators. 

They have been looking for ways for years to change their status 
from strictly State operators to multiple-State operators but the law 
has never been changed. So, different patterns were followed by 
different people. 
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As I say, the right to engage in interstate or foreign commerce by 
an intrastate carrier is automatically obtained by registration of the 
State certificate with the Interstate Commerce Commission; that 
Commission has no choice but to accept the registration. 

To continue with my statement: 

The Commission then authorizes the carrier to engage in interstate 
or foreign commerce to the same extent the carrier is authorized to 
engage in intrastate commerce as described in the particular State 
certificate filed for registration, provided no operations are conducted 
outside of such State. 

At the time of passage of the 1935 act it was generally thought that 
the interstate and foreign commerce handled by intrastate carriers 
operating within a single State would be merely incidental to the 
main activitv of hauling of intrastate shipments. 

Since that time conditions have greatly changed. The reasons for 
its inclusion in the 1935 act no longer exist. 

The present situation allows persons solely interested in transport- 
ing freight in interstate and foreign commerce to bypass the Interstate 
Commerce Commission and to obtain intrastate certificates of public 
convenience and necessity (such certificates are often easy to obtain) 
which then are linked by interchange of traffic to interstate routes 
serving cities in numerous States. As a result, the only purpose of 
the intrastate certificate is to avoid original ICC jurisdiction. Thus 
the second proviso allows entry of motor carriers into the interstate 
and foreign commerce transportation system merely on a finding by 
a State commission for the need for only intrastate services. 

The multiple-State carrier (whose operations cross one or more 
State lines) cannot take advantage of the registration provision. He 
must file his application direct with the Interstate Commerce Com- 
mission and establish public need for the new interstate services. 
The inequalities are obvious. 

On several occasions the Interstate Commerce Commission has 
pointed out that the proviso has permitted single State carriers to 
deal in operating authorities and has resulted in multiplicity of inter- 
state operations without findings of public convenience and necessity 
by the Interstate Commerce Commission. 

A new and growing development of the registration provision is 
the creation of so-called captive truck lines. Large shippers are 
creating and controlling new single-State common carriers who secure 
intrastate operating authority from their local State commissions, and 
these are then registered with the Interstate Commerce Commission, 
and the carrier then affiliates with a tariff publishing bureau and 
thereby automatically becomes a participant in joint through rates 
with the established independent long haul common carriers. 

Sometimes these arrangements lead to differences of opinion as to 
an equitable split or division of the freight charges. 

It is the general feeling in transportation circles that the time has 
come for repeal of the practice. The highway common carrier in- 
dustry has greatly expanded in the last 25 years, and it is generally 
felt that further entry of motor carriers into the field of interstate and 
foreign highway transportation should not be initiated solely because 
of a finding, related only to intrastate requirements, by a State com- 
mission. All applicants for new or additional operating authorities 
should be on equal footing. 


64111—61——-5 
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PROVISIONS OF §&. 2417 


Section 1 repeals the future right to register State certificates with 
the Interstate Commerce Commission. 

Section 2: Section 206(a) is amended by the addition of a new 
paragraph (4) which directs the Commission to grant to the holder 
of a registered certificate a certificate of registration without further 
proceeding for the purpose of authorizing such operation and identi- 
fying by number and date of issuance the State certificate under 
which the applicant is presently carrying on such operation. 

Under the new paragraph (4) the status of any carrier holding a 
registered certificate will be fully and completely maintained and pre- 
served by the issuance of the certificate of registration thus guarantee- 
ing the right to engage in interstate and foreign commerce to the same 
extent the carrier is authorized to engage in intrastate commerce in 
his State certificate. 

The paragraph also provides that when sale or transfer of a reg- 
istered State certificate is authorized by the State commission the 
vendee or transferee shall have the right to have its new certificate 
registered, thus authorizing continuance of the approved operation 
in interstate or foreign commerce. 

This bill will assure continuance of the availability of the present 
interstate services now being rendered by intrastate motor carriers 
to the shipping public and the national defense. 

T would like, at this point, to refer to certain rules and regulations 
which the Commission has observed in the processing of registration 
of State certificates under the second proviso. When a common 
carrier registers his State certificate and the Commission approves 
it and assigns it a docket number the carrier becomes subject to all 
the applicable provisions of the Interstate Commerce Act, including 
those relating to safety, insurance, rate filings, mergers and consoli- 
dations, revocations, tiling of reports, etc. 

When a State commission lessens or reduces in anyway the scope 
of an intrastate certificate issued by it or abridges any of the privileges 
thereunder, or revokes the certificate entirely, the Interstate Com- 
merce Commission considers the right to engage in interstate commerce 
to be likewise changed to bring the interstate rights into conformity 
with the existing intrastate registered rights. In the registration 
procedure the interstate rights can not exceed the basic intrastate 
rights. 

The situations I have mentioned result from various provisions 
contained in the Interstate Commerce Act. They are applicable 
today and will, of course, continue to be applicable if the bill under 
consideration is enacted. 

It is the intent of the bill that the duration of the certificates of 
registration shall be the same as of the State certificate; the certificate 
of registration shall not exist independent of the State intrastate 
certificate. 

The interstate rights have no independent status—they cannot 
continue to exist beyond the life of the basic intrastate certificate. 

Following the decision of the Interstate Commerce Commission 
in the H. A. Day Common Carrier Application case (53 MCC 672), 
nearly a decade ago, it has been almost impossible for a registered 
intrastate carrier to obtain a certificate of public convenience and 
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necessity from the Commission in lieu of his registered rights so long 
as his operations are confined to a single State. , 

Mr. Chairman, I would like permission to direct attention to page 
4, section 3, lines 4 to 6 of the bill which states that section 212(a) of 
the act is amended by striking from the second proviso thereof the 
words “or by virtue of the second proviso of section 206(a).’’ We 
would respectfully suggest that the period at the end of line 6 be re- 
moved and that the following additional language be inserted and by 
the substitution therefor the words “or by virtue of a certificate of 
registration issued under section 206(a) (4).”’ 

Repeal of the second proviso will henceforth place jurisdiction in 
the matter of issuing interstate operating rights in the hands of the 
Interstate Commerce Commission. The Congress has delegated to 
the Commission adequate powers to make such determinations. 

The motor carrier industry as represented by the American Truck- 
ing Associations, Inc., respectfully asks for early enactment of S. 2417. 

Senator SMATHERS. You represent the American Trucking Associa- 
tions and within the associations you have some solely intrastate 
carriers? 

Mr. McBripe. Hundreds and hundreds. 

Senator SMATHERS. Do you find any objection from your members? 

Mr. McBripe. Oh, yes; a couple dozen of them object. 

Senator SMATHERS. A couple of dozen? 

Mr. McBripe. Yes. 

Senator SMATHERS. Apparently not a majority? 

Mr. McBrips. Oh, far from such and I might say, if you will 
pardon the personal experience, | have received a great number of 
personal telephone calls from our members saying, “‘What are you 
fellows doing on this?” I would send them a copy of the bill and then 
call them up and talk to them the next day. Well, because of letters 
they had—there have been campaigns and letters that have gone 
out— they have jumped to conclusions and when I would ask them to 
read the bill, nearly every one of them said, ‘‘“Excuse me for calling. 
I agree with you.” 

Senator SMATHERS. That is fine. Do you think you can talk to 
David Macdonald, who has just testified, and get him to agree that 
this bill is all right? 

Mr. McBrine. Mr. Macdonald is very loyal to his clients and 
I think he can argue for those 13 this morning and has very 
successfully. 

Senator SmatrHers. Do you think you can take care of Mr. Smith, 
of Staunton, Va., and Mr. Girard, of Morton Grove, Ill.? 

Mr. McBripr. Mr. Smith is my boss, sir. 

Senator SmatuHers. All right. Mr. Smith is for it? 

Mr. McBripe. Oh, yes. I will come to it in a few minutes. The 
Commission had to accept those registrations. The Commission 
then authorizes the carrier to engage in interstate or foreign commerce 
to the same extent the carrier is authorized to engage in intrastate 
commerce as described in the particular State certificate filed for 
registration, provided no operations are conducted outside of such 
State. 

Senator, when these are registered, when they are sent to them for 
registration, the Interstate Commerce Commission authorized the 
application and authorizes the operation. Now, there has been some 
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loose talk about State-confined operators. The Commission today, 
and I would like this to be clear, the Commission today authorizes 
those carriers to engage in intrastate commerce as described in your 
State certificate filed with this Commission provided no motor car- 
rier operations are conducted outside of the State. 

Senator SmarHeErs. Tell me that again? 

Mr. McBripe. In the authorization which the Commission today 
gives, they tell the man, you can engage in interstate commerce 
transportation subject to all the rules and regulations of the Inter- 
state Commerce Act provided no motor carrier operations are con- 
ducted outside the State. The bill S. 2417 does not change that. 

Now, it would be nice to use this as a ladder to get away from this 
confinement, and use it with the multiple State operators, but that 
was contrary to the basic provision under which the registrations 
were permitted. At the time of the passage of the 1935 act, it was 
generally thought that the interstate and foreign commerce handled 
by intrastate carriers operating within a single State would be merely 
incidental to the main activity of hauling of intrastate shipments. 

Since that time conditions have greatly changed. The reasons 
for its inclusion in the 1935 act no longer exist. 

The present situation allows persons solely interested in trans- 
porting freight in interstate and foreign commerce, and I would like 
to emphasize that by citing an illustration. Say we have a carrier 
that transports import freight from Key West to Tampa to Jackson- 
ville. Now, all that carrier has to do is go to the Florida State com- 
mission and establish a need for it on intrastate traffic. They wouldn’t 
let him talk about interstate traffic because they say they are not 
interested in that. The Florida commission will give him a certificate 
to perform intrastate service there. They grant a certificate and he 
takes that to the Interstate Commerce Commission and he is in 
business. At no time has a showing of the need for the service in 
interstate commerce been shown. 

Senator Smatuers. Let me ask a question right there. He never- 
theless has to stop while he carries those goods from Tampa to Jack- 
sonville. He has to stop his truck. His truck cannot operate across 
the State line? 

Mr. McBrips. That is right. 

Senator SmatueErs. So in fact, as a trucking operation, his trucking 
operations stops within the State of Florida? 

Mr. McBripe. That is right. 

I have a good friend down there, sir, one of our important carriers, 
the Overseas Transportation Co., Ray Saddall of Miami, president of 
that corporation. He operates from Key West and Tampa into 
Florida. His trucks never leave the confines of the State of Florida. 
He is doing business with the Florida State commission all the time, 
but he joins in through rates with other carriers on handling the 
transportation of interstate commerce from Miami or Key West up 
to Georgia. He doesn’t go beyond the State line. 

Senator SmaTHERS. But he does take the certificate or permission 
which he gets from Florida State regulatory agencies and files that 
with the Commission today; is that right? 

Mr. McBroipr. Yes, sir. And we would like to see that continued, 
sir, without abridging any rights, titles, or interests whatsoever, other 
than something imaginary that can be drafted. 
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Senator SMatHERS. Let me see. I thought the whole purpose of 
this bill was to have him from now on file that application, not in 
Tallahassee with the Florida State commission, but rather here in 
Washington with the Interstate Commerce Commission? 

Mr. McBripe. Yes, sir; that is it. But the rights that he has 
today, the right to operate and to engage in that transportation, we 
say, should be continued as long as the Florida commission permits 
the authority to be in existence in Florida. The basic grounds on 
which that right to operate is the State certificate. That is the thing 
that gives it life. 

Senator SMatuHers. In the future, I am getting confused here 
again——— 

Mr. McBrive. That I can understand. 

Senator Smatuers. The future, by 2417, you would make it 
necessary for this man, however, this friend of yours from Key West, 
to operate from Key West to Jacksonville. Heretofore, he has gone 
to the local commission, the Florida State Public Utility Commission, 
to get his certificate. 

Mr. McBripe. Yes, sir. 

Senator SMaTHEeRS. Now what you want him to do by 2417, if he 
going to handle interstate goods, is to come in the future 
Mr. McBripe. Different operators. 

Senator SmatuERs. Who are going to do the same thing. He has 
to come now to the Interstate Commerce Commission in the future 
and get his certificate to handle actually any interstate transportation 
of goods? 

Mr. McBripe. That is one of the purposes of the bill, for reasons 
which I will give you later. 

Senator SMatTHERS. Is there any objection to that? That is not 
what the objection to this bill is about. It doesn’t lie on that point. 

Mr. McBripr. The objection to the bill? 

Senator SmatHEeRS. Mr. Macdonald, who just testified, he does not 
object, apparently, to the bill on that particular point. 

Mr. McBripr. I[ think you are right, sir. I think that Mr. Mac- 
donald’s clients honestly feel that this bill is going to take something 
away from them which they have today. 

Senator Smatuers. That is right, because as I understand what he 
said was that this bill would not permit his clients to sell—that they 
had a right to operate now under State authority and you people under 
this bill would not permit his clients or his trucking firm to sell the right 
which they now have to operate in the carrying of interstate goods, 
even though they were intrastate operators. 

That is what he objects to? 

Mr. McBripe. That is not factual in accordance with this bill, sir. 

Senator SMaTtHerRsS. You mean Mr. Macdonald, he has misinter- 
preted it in your view? 

Mr. McBripe. I think there is an honest difference. 

Senator SMaTuHeErs. Yes, sir. I think it is honest, too. 

Mr. McBripe. I will fight for his right to express his view. 

As I mentioned to you, sir, when the Commission gives this regis- 
tration power, it says, ‘‘When the carrier confines his opeartions to a 
single State.’’ They don’t like that. 

Senator SMatHERS. Why should not a man who is getting ready 
to sell his business have the right to sell the business as it is then 
operating? 
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Why should he be restricted in his right to sell the entire property 
and the rights which he has so long had in it? 

That is what I don’t understand. On that, I kind of agree with 
Mr. Macdonald. Show us where we are wrong on that. 

Mr. McBripe. All right, sir. 

In order to take advantage of the second proviso, the carrier must 
be a single State operator. 

Senator SmatueErs. All right. 

Mr. McBriper. He understands when he applies for that. 

Senator Smatuers. That is right. 

Mr. McBripe. Now, the bill 2417 will permit him to sell to any- 
body that is a State operator. There is no change in the situation 
whatsoever. No right is abridged by doing that. We are not taking 
anything away from him. 

Senator SMaTHErs. Let me give you an illustration and see if | 
understand it. Here is your friend from Key West, who is operating 
to Jacksonville, that he sends his goods on across all the way to Wash- 
ington, or Chicago. He wants to sell his business. According to 
2417, he could not sell his business apparently to a man from Georgia 
or Tennessee who wanted to get the right that your friend from Key 
West has to move the goods up to the State line, and then transfer 
them on across into another operation. He could not get the same 
rights that your friend from Key West had, if it comes from outside 
that State. 

Mr. McBripe. Let’s see that. He has a registered right, hasn’t he? 

And he goes to the Florida Commission, first of all, to get authority. 
Then he comes over to the ICC. 

Senator SMATHERS. Yes, sir. 

Mr. McBripe. And the buyer wants to buy that truck line and 
the seller wants to sell that truck line. They file an application. 
They file an application to purchase, if it is a big company, under 
section 5 of the act. 

They also file with a section 207 application and show convenience 
and necessity and they can do it under this bill exactly as it is done 
today and it is done every week in the year. 

It can bedone,sir. Itis beingdone. It is not abridged under 2417. 

Senator SmatuErs. Let’s just stop right there. 

Let me ask Mr. Macdonald; Mr. Macdonald I am a little ignorant on 
these fundamentals. I need to get a little help from you sharp 
attorneys and representatives. 

What Mr. McBride says, I know in his view, that is exactly right. 
Where do you fellow disagree on it? 

Mr. Macpona.p. It is a matter of interpreting the language of the 
bill and, as part of my basis for interpretation, I gave consideration to 
the fact when S. 1720 was up as an unopposed bill, that opposition 
developed on the exact feature I am describing, that certain carriers 
in the group that Mr. McBride represents object to certificates being 
issued because certificates can be transferred to multistate operators. 

Now they have drafted a bill which by its terms seems to suggest 
that it cannot be sold to multistate operators or—and I would assume 
it is for the purpose that led to their opposition to the original bill. 

By its terms, it says a method which can be followed to transfer 
this. It does not say no other method can be followed, but since it is 
an extension of Federal control to a field that had been State con- 
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trolled, I would assume that in a court test, it would be held or if the 
commission wished to develop its interpretation, it might say that this 
represents an intention to provide the only method whereby such an 
operation could be transferred. 

I am delighted to have Mr. McBride say and create at least insofar 
as hearings may be considered as legislative history, that they have 
no intention of preventing such a sale. But I do not believe that the 
bill would be interpreted as Mr. McBride suggests, it would be, unless 
it is amended to make that clear. 

Senator SMATHERS. Let’s have Mr. Murphy out there. 

Mr. Murphy, you represent the Commission. We do not want to 
have a prejudgment of any case. 

How do you feel about this particular point? 

Mr. Murpenry. Mr. Chairman, I sort of feel the same as Mr. Mac- 
donald has expressed here, there is a certain amount of uncertainty at 
least in it. 

I see a request as to whether it could be handled in the way Mr. 
McBride expressed. I believe one part of the statement I made 
raises that very question that it needs clarification. 

Senator SmatHers. All right, sir, so then we are not far out of 
agreement, just the fact that Mr. McBride, he has given it an inter- 
pretation which all of us agree logically could be applied with this 
language, but I understand your view is that it ought to be and the 
Commission’s view is that it ought to be narrowed down, that lan- 
guage should be defined more accurately so that what Mr. McBride 
and the ATA represent say could be done in this bill actually could be 
done? 

Mr. Macponatp. That is right. As I said, there are some proce- 
dural impediments, since the procedure as set up would make it diffi- 
cult to combine it with this section 207 application. 

So they are both substantive questions and procedural questions 
that need to be dealt with. 

Mr. McBripke. It is being done today, of course. 

Mr. Macpona.p. Yes, sir, and that is the right we wish to preserve. 

Senator SMatHerRS. What is being done today? 

Mr. McBripsr. The sale of these proviso operations to multistate 
operators. 

Senator SmatruHers. That is being done today? 

Mr. Macpona.p. Yes, sir, on a showing of public convenience and 
necessity, which I indicated in the citations from the C. & D. case, to 
be substantially less than the ordinary requirement of proof of public 
convenience and necessity being merely the showing of past operations. 

Senator SmatHerS. Mr. McBride, you don’t want to change those 
rights from what they exist today on that particular point? 

Mr. McBripe. No, the committee that worked on this had no 
desire to take away from the State people anything they have today. 
They are members of our association. 

Senator SmatHers. So if we can work out language which will 
satisfy them, that they have the same rights that they have today, 
that would be all right with you people, the ATA? 

Mr. McBripr. My attention is drawn, sir, to the fact that there is 
a possibility under that that they might get a certificate and then sell 
their intrastate certificate to someone else. 
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In other words, there is a possibility that would continue a dual 
arrangement where you can buy and still retain it, but I think we 
could explore that a bit. 

Senator Smatruers. Yes, sir, Mr. Macdonald. 

Mr. Macpona.p. I have a suggestion as to Mr. McBride's com- 
ment. I agree it could exist, but I see no objection if the separated 
intrastate certificate could not in the future be used as a vehicle to 
create a new interstate operation. 

There are many interstate operations. I think the suggestion I 
would like to make that might help to a solution is this, we would 
have no objection, providing we got a certificate of public convenience 
and necessity, that it be called a class B certificate or any other way 
to identify it, and have an amendment to section 5 that in the transfer 
of a class B certificate, it would require proof of public convenience 
and necessity as the Commission has interpreted it in the past in this 
class of case along with proof of consistency with the public interest 
under section 5. 

Such language, in my view would be meaningless because the tests 
are the same in both instances anyway, but if that is the desire, to 
provide on an additional statutory test for the sale of a certificate to 
be issued in lieu of a proviso operation, which would incorporate the 
rule of the C. & D. case, which I cited, we would have no objection to 
that. 

I believe the Commission may join me in saying that it would serve 
no useful purpose because under section 5, they have full jurisdiction 
under the statutory test to look at this matter anyway and would 
undoubtedly do so. 

But that could be done, if that would help solve the problem. 

Senator Smatuers. Mr. McBride, how does that sound to you, do 
you think you and Mr. Pinkney and these other high-priced fellows 
can get together and work out some language that would satisfy 
everybody, your customers, and you represent them all? 

Mr. McBripe. The members. 

Senator SMaTHERS. Your members? 

Mr. McBripr. Mr. Smith says he would hope that everyone would 
be cooperative and we might produce something. 

Senator SMatTHERsS. How about you? 

Mr. Pinkney. I certainly think so. I think the suggestion of the 
Commission which appears on page 7 of Commissioner Murphy’s 
statement is an excellent one. 

It not only eliminates the difficulties that are pointed to by the 
Commission on page 6, which our bill has in it, or those difficulties 
that are created somewhat by our bill, it not only does that, but with 
a slight amendment to his suggestion on page 7, it would seem to me 
that all of the objectives of all parties here concerned would be taken 
care of. 

That suggestion is for a certificate to be issued in lieu of the present 
registration for a restriction which would take care of the commercial 
zone problem so the carrier moving into Alexandria would not auto- 
matically get the right to take in the commercial zone into Maryland, 
and then you could add in to that, along the lines of Mr. Macdonald’s 
suggestion here, and I would say right at the end of that paragraph 
ending on page 7 the following words: 
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Nor be transferrable— 
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so it would read: 


Be it specifically provided that the authority granted shall not authorize oper- 
ations across State lines— 


and I would add— 


nor be transferrable to a multistate operator in the absence of a showing of public 
need therefor. 

Senator SMaruErs. Sounds sensible to me. 

Mr. Pinkney. I believe we are very close together on this thing, it 
is just a matter of procedures. The intrastate operator would pres- 
ently have all rights preserved to him that henow has and the principal 
objection that was raised back in hearings on 1720—I was the spokes- 
man for the trucking industry at that moment in history—are taken 
care of because they were concerned secondly about the commercial 
zone problem, but, more primarily, about the possibility of new 
physically inter state operations being set up by combinations of these 
intrastate rights if unrestricted certificates were issued. 

It would seem to me that there is a very good possibility we should 
get together and it also occurs to me that might remove the objection 
voiced by Mr. McWhorter, of Georgia, in the matter. 

While I have the floor, may I make a speech on the question of the 
States rights aspect of it? 

Senator SMarHers. Yes; you certainly may. You are originally 
from South Carolina, are you not? 

Mr. Pinkney. Having most recently been a citizen of the great 
sovereign State of Virginia, and now a resident of the great sovereign 
State of Florida, I too have feelings on the matter, but it seems to me 
that in 1935, the Federal Government in effect waived its right to 
pass on the issue of public convenience and necessity in connection 
with single State operations if the State granted an intrastate authority. 

You might almost say that the Federal Government on that point 
of regulation delegated its right to the States. Now the right to issue 
intrastate authorities will, of course, still be retained by the States. 
What is here being proposed is that the Federal Government withdraw 
its waiver and its delegation to the States and take over what is clearly 
its constitutional power and that is to pass on the issue of public 
convenience and necessity in an interstate case. I do not see a States 
rights problem here. 

Senator SMaTHERS. Do you think you can convince Mr. McWhorter 
of that? If we are able to work out some amendments as you gentle- 
men have suggested and I think that this would be healthy if we can, 
so that even Mr. McBride—he wants to represent and does represent 
all of these carriers, and I think it is to everyone’s interest if insofar as 
possible we get it settled so that we don’t have a conflict within the 
trucking industry. 

Then if we can somehow pacify Mr. MeWhorter that this is not a 
negation of the State regulatory agency’s authority, why then, of 
course, we can pass this legislation quickly. That would be my 
judgment. However, it is obvious that if all the State regulatory 
agencies suddenly call up their Senators, which they would do: the day 
that the bill hits the floor, why we will have some difficulties in getting 
the bill easily through. 
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[ am a fellow that doesn’t believe in having a lot of these hearings 
unless we are going to come out with something that we can finally 
put on the books and I am realistic enough to know that we have to 
get votes to do it. 

So, it is important that every Senator who believes in State rights 
understands that this does not in fact destroy in any way the theory 
or the principle of State rights. This legislation is only designed to 
give the Commission that which it should have over the transportation 
of interstate goods. 

So, let’s do this. It is getting late. Mr. McBride, I am looking to 
vou now. How about you getting these people to go with Mr. 
Macdonald here and Jim and the rest of you and see if we cannot agree 
on some language. 

It would be an improvement, in light of what Mr. Murphy out there 
has said. You can see what the Commission thinks. They don’t 
particularly like this language. They think it needs to be clarified. 
Let’s clarify it. Let’s come in with a new bill, which will start just 
as quickly, and we have a hearing next week on this new language and 
then by virtue of the new language that we have next week, the Com- 
mission will say they go along with it. They won’t have to say, ‘“‘We 
think this ought to be changed and we don’t understand this.” 

Mr. Macdonald can come in and say, ‘My people are satisfied.” 
Maybe we could even get the State regulatory agencies to say, “Well, 
in fact, we don’t believe that this takes aw av anv of our authority.” 

Can we get something like that do you think by next week? Don’t 
leave it to me. 

Mr. McBripe. I don’t know, sir. This is action by the American 
Trucking Association Executive Committee and if I grasp it right 
Jim, you have been more informed than I have been. 

Mr. Pinkney. The objectives are what the American Trucking 
Association is after. I don’t think they passed on the language of any 
particular bill, did they, Bob? 

(Discussion off the record.) 

Senator SmarueErs. I will tell you what we will do. Counsel 
Barton will have a meeting. When do you want to have it? It will 
be Friday at 10 o’clock, in which he cordially invites each one of you 
and respectfully urges your attendance, at which time he will make 
certain suggestions with respect to language which you people can 
mull over and debate about, and see if after he finally arrives on the 
language he thinks is most essential, you can check with your board of 
directors or whom ever it is, and see if they will not go along with the 
language. Then we have c rossed a great big hurdle and we have come 
much nearer to passing legislation, which after all is what we all want. 
passing legislation. 

So, if you people can come to that, why do so. 

The meeting will be right here. 

Mr. McBripe. Yes; all of us have a desire to cooperate, sir. 

Senator Smatuers. I don’t evidence any great antipathy here at all. 
I see demonstrated a little misunderstanding, a little disagreement as 
to what language we now have really is trying to say, and I think we 
can resolve it. So does that suit you gentlemen all right? You be 
here Friday at 10 o’clock. 

Thank you very much. 
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The official subcommittee will be recessed until a day to be set next 
week. Inthe meantime, Mr. Barton is having his little social gather- 
ing next Friday at 10 o’clock. 

Thank you very much. 

(Whereupon, at 1:10 p.m., the subcommittee was adjourned.) 

(The following statement was subsequently received for the record.) 


SraTEMENT OF R. R. SmiruH, FOR THE AMERICAN TRUCKING ASSOCIATIONS, INC. 


Mr. Chairman and members of the subcommittee, my name is R. R. Smith. 
I am president of Smith’s Transfer Corp. of Staunton, Va. 

My appearance here today is on behalf of the American Trucking Associations, 
Inc. of Washington, D.C. I am vice president of that association. I am first 
vice chairman of the Regular Common Carrier conference. It is one of the 
natural divisions of the federation. 

For many years the common carrier industry has been concerned about various 
abuses which have grown out of the second proviso of section 206(a) of the Inter- 
state Commerce Act. You have heard about some of them today and will un- 
doubtedly hear of more. 

During the last 2 or 3 years members of our Common Carrier Conference have 
met on several occasions to discuss these problems. Recently, the executive 
committee of the American Trucking Associations, Inc., voted unanimously to 
seek repeal of the proviso provided the present holders of registered State certifi- 
cates (1) are assured of the maintenance and continuance of their existing rights; 
(2) are given certificates of registration by the Interstate Commerce Commission ; 
(3) are given the right to transfer to transferees lawfully engaged in such intra- 
state transportation. 

I believe that, generally speaking, our members who now hold registered rights 
have concluded that the combination of repeal of the proviso coupled with their 
holding of an Interstate Commerce Commission certificate of registration will 
enhance the future value of their operating rights. 

This will be brought about partly by closing the back door approach, through 
friendly State commissions, and requiring all seekers of new interstate operating 
rights to channel their applications through the Interstate Commerce Commis- 
sion—an arm of the Congress. 

We respectfully ask vour support looking to early passage of the bill. 
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CERTIFICATES OF REGISTRATION FOR INTRASTATE 
MOTOR CARRIERS ENGAGED IN INTERSTATE AND 
FOREIGN COMMERCE 


THURSDAY, SEPTEMBER 10, 1959 


U.S. SENATE, 
COMMITTEE ON INTERSTATE AND 
ForEIGN COMMERCE, 
SUBCOMMITTEE ON SURFACE TRANSPORTATION, 
Washington, D.C. 

The subcommittee met, pursuant to adjournment, at 10:30 a.m., 
the Honorable George A. Smathers, presiding. 

Senator SMaTuERS. Gentlemen, Senator Schoeppel was on his way 
here. ‘They are asking for a live quorum over on the floor, so he is 
answering the roll and will be here just as quickly as he can. How- 
ever, we thought in the interest of time, knowing you gentlemen are 
busy, and we are trying to stay busy, we had be {ter get started with 
at least some of this explanator y information. 

This is a hearing to allow the representatives of State regulatory 
bodies to express themselves on S. 2417, a bill that would repeal the 
future application of the second proviso of section 206(a)(1) of the 
Interstate Commerce Act that allows an intrastate etic to obtain 
the right to participate in interstate and foreign commerce within the 
State by registration of a State certificate with the Interstate Com- 
merce Commission. 

At the hearing on August 18, two groups of motor carriers expressed 
diametrically opposed views on S. 2417. I asked the two groups to 
meet with the counsel of our committee, Frank Barton, and compose 
their differences. This was done, I am informed, and a bill, a revised 
form of S. 2417, has been agreed upon. 

Before we hear from the first witness, Mr. Macdonald, of Georgia, 
I will ask Mr. Barton to explain what the compromise bill is all about. 

Mr. Barron. Mr. Chairman, as you directed, those who favored 
the bill in its original form, and Mr. Macdonald representing the 
intrastate motor carriers opposing it in its original form, plus the ICC 
staff, met with me and agreed upon a revised version of S. 2417. 
The main points are these: 

The original bill provided for the repeal of section 206(a)(1) of the 
Interstate Commerce Act that permits intrastate motor carriers to 
register their certificates with the Interstate Commerce Commission 
and participate in the flow of interstate and foreign commerce. 

The bill further provides that intrastate carriers may secure so-called 
certificates of registration from the Interstate Commerce Commission 
covering intrastate rights now held, thus allowing participation in 
interstate and foreign commerce by these carriers. Of course, these 
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CERTIFICATES OF REGISTRATION FOR INTRASTATE 
MOTOR CARRIERS ENGAGED IN INTERSTATE AND 
FOREIGN COMMERCE 


THURSDAY, SEPTEMBER 10, 1959 


U.S. SENATE, 
COMMITTEE ON INTERSTATE AND 
ForEIGN COMMERCE, 
SUBCOMMITTEE ON SURFACE TRANSPORTATION, 
Washington, D.C. 

The subcommittee met, pursuant to adjournment, at 10:30 a.m., 
the Honorable George A. Smathers, presiding. 

Senator SMatuEerRS. Gentlemen, Senator Schoeppel was on his way 
here. They are asking for a live quorum over on the floor, so he is 
answering the roll and will be here just as quickly as he can. How- 
ever, we thought in the interest of time, knowing you gentlemen are 
busy, and we are trying to stay busy, we had better get started with 
at least some of this explanatory information. 

This is a hearing to allow the representatives of State regulatory 
bodies to express themselves on S. 2417, a bill that would repeal the 
future application of the second proviso of section 206(a)(1) of the 
Interstate Commerce Act that allows an intrastate carrier to obtain 
the right to participate in interstate and foreign commerce within the 
State by registration of a State certificate with the Interstate Com- 
merce Commission. 

At the hearing on August 18, two groups of motor carriers expressed 
diametrically opposed views on S. 2417. I asked the two groups to 
meet with the counsel of our committee, Frank Barton, and compose 
their differences. This was done, I am informed, and a bill, a revised 
form of S. 2417, has been agreed upon. 

Before we hear from the first witness, Mr. Macdonald, of Georgia, 
I will ask Mr. Barton to explain what the compromise bill is all about. 

Mr. Barton. Mr. Chairman, as you directed, those who favored 
the bill in its original form, and Mr. Macdonald representing the 
intrastate motor carriers opposing it in its original form, plus the ICC 
staff, met with me and agreed upon a revised version of S. 2417. 
The main points are these: 

The original bill provided for the repeal of section 206(a)(1) of the 
Interstate Commerce Act that permits intrastate motor carriers to 
register their certificates with the Interstate Commerce Commission 
and participate in the flow of interstate and foreign commerce. 

The bill further provides that intrastate carriers may secure so-called 
certificates of registration from the Interstate Commerce Commission 
covering intrastate rights now held, thus allowing participation in 
interstate and foreign commerce by these carriers. Of course, these 
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certificates of registration would depend on the status of the State 
certificate. Revocation of the State certificate would call for revoca- 
tion of the certificate of registration. 

It was agreed that instead of certificates of registration, that the 
revised bill would provide that the Interstate Commerce Commission 
issue certificates of public convenience and necessity. This was the 
major change. Such certificate of public convenience and necessity 
would stand on its own feet but not be subject to the existence of 
State registration. Thus, the change is in favor of the intrastate 
carriers who want these certificates of public convenience and neces- 
sity, according to the traditional concept of the grandfather act 
granted under the Interstate Commerce Act. 

Another difference: the original bill allows a carrier to have all 
of its certificates registered, whether they are in use operative or 
dormant. The agreement provides that they must show actual 
operations before a certificate of public convenience and necessity 
can be granted. That, of course, is in accordance with the terms 
of the original act. 

The grandfather date originally provided was January 1, 1959. 
It was agreed that this date would become the date on which 8. 2417 
would become effective, if passed. 

It was further agreed that intrastate certificates could be sold to 
other intrastate carriers, as at present. However, if the transfer 
of certificate is to be made by a carrier that operates in more than one 
State, the provision of the Interstate Commerce Act relating to 
public convenience and necessity, mergers, and consolidations would 
necessarily be met. 

I think we can sum it up by saying in this compromise bill the 
intrastate carriers have not only had their rights preserved, but have 
received what you might call a bonus in the form of certificates of 
public convenience and necessity issued by the ICC rather than some 
form of registered certificate, depending upon the continuance of 
their operating rights within the State. 

Of course, if this amendment becomes effective, all carriers securing 
interstate rights in the future, whether intrastate or interstate opera- 
tors, will be required to apply to the Interstate Commerce Commis- 
sion. 

With your permission, Senator, I will put a copy of the compromise 
bill in the record. 

Senator Smatuers. All right, that may be done without objection. 

(The compromise bill is as follows:) 


A BILL To repeal the provisions of part IT of the Interstate Commerce Act which authorize certain opera- 
tions within a State as a common carrier by motor vehicle engaged in interstate or foreign commerce if 
State authorized 


Be it enacted by the Senate and House of Representatives of the United States of 
America in Congress assembled, That paragraph (1) of section 206(a) of the 
Interstate Commerce Act, as amended (49 U.S.C. 306 (a)), is amended by changing 
the colon at the end of the first proviso to a period and striking the rest of the 
paragraph. 

Sec. 2. That subsection (a) of section 206 of said Act is amended by adding at 
the end thereof a new paragraph (4) as follows: 

(4) Subject to the provisions of sections 204(a) (4a) and 210, if any person (or 
its predecessor in interest) was in bona fide operation solely within a State on the 
effective date of this paragraph as a common carrier by motor vehicle engaged in 
the transportation of persons or property in interstate or foreign commerce 
between places within such State, but with respect to such carrier there was not 
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required to be in force a certificate of public convenience and necessity issued 
by the Commission authorizing such operations by reason of the exemption in 
the second proviso in paragraph (1) of this subsection prior to its repeal on the 
effective date of this paragraph, over the route or routes or within the territory 
for which application is made as provided in paragraph (b) of this section, and 
has so operated since that time (or if engaged in furnishing seasonal service only, 
was in bona fide operation on the effective date of this paragraph during the 
season ordinarily covered by its operations, and has so operated since that time), 
except in either instance as to interruptions of service over which such person or 
its predecessor in interest had no control, the Commission shall issue a certificate 
authorizing such operations as were actually and lawfully being conducted on the 
effective date of this paragraph without requiring further proof that public con- 
venience and necessity will be served by such operation, and without further 
proceedings, if application for such certificate is made to the Commission as pro- 
vided in paragraph (b) of this section and within one hundred twenty days after 
the date on which this paragraph takes effect. Pending the determination of any 
such application, the continuance of such operation without a certificate issued by 
the Commission shall be lawful: Provided, however, That, pursuant to the pro- 
visions of section 208(a), in specifying the service to be rendered and attaching 
terms, conditions and limitations in any certificate issued pursuant to the provi- 
sions of this paragraph, the Commission shall specify therein that such certificate 
shall not be construed to authorize any physical operations beyond the confines 
of a single State, nor shall it be construed to permit through consolidation, merger, 
transfer, or otherwise, under Sections 5 or 212(b) the joinder of operations under 
such certificate with operations under other franchises which would result in 
combined operations beyond the confines of a single State without the Commission 
first having found that the operations conducted under such certificate is or will be 
required by the present or future public convenience and necessity and that the 
transaction otherwise conforms to the requirements of this Act: And provided 
further, That past lawful operations shall be considered as competent evidence in 
connection with any issue of public convenience and necessity arising under the 
provisions of this paragraph. 

Sec. 3. That section 203(c) and section 212(a) of the said Act are amended 
by striking from section 203(c) the words ‘‘and in the second proviso in section 
206(a)(2),’’; and by inserting in section 212(a) the word ‘‘and”’ after the words 
“Section 203(b),”’ and striking from the second proviso of section 212(a) the words 
“or by virtue of the second proviso of section 206(a)’’. 


Senator Smatuers. All right, Mr. McDonald, we are delighted to 


have vou here, sir. You may sit down and make vourself comfortable 
and proceed in any way you like. 


STATEMENT OF WALTER R. McDONALD, COMMISSIONER, GEORGIA 
PUBLIC SERVICE COMMISSION 


Mr. McDonaup. Thank you, Mr. Chairman. 

If i may turn over to the reporter a copy of the statement, I have 
furnished the committee with copies, and there are a few changes | 
have made. 

if I may request that [ may skip along in some spots and indicate 
to the reporter, but let her just copy the statement into the record, 
except where I indicate I would like to interpolate, specifically. 

Senator SmarHers. All right, sir. 

Mr. McDona.tp. My name is Walter R. McDonald. I am amem- 
ber of the Georgia Public Service Commission, in which capacity I 
have served since January 1, 1923. I am also a member of the 
executive committee of the National Association of Railroad and 
Utilities Commissioners and was president of that organization in 
1943. I am now president of the Southeastern Association of Rail- 
road & Utilities Commissioners, a post which I have held since 1937. 

I have been directed by Matt L. McWhorter, president of the 
National Association of Railroad & Utilities Commissioners, to appear 
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here today as official representative of that group to oppose S. 2417 
and the proposal therein to repeal the second proviso in section 
206(a)(1) of the Interstate Commerce Act. 

The National Association of Railroad & Utilities Commissioners 
(NARUC) is a voluntary organization embracing within its member- 
ship the members of the regulatory commissions and boards of the 
50 States, the District of Columbia, and Puerto Rico, as well as the 
Federal regulatory agencies. 

One of the principal aims of the organization is the promotion of 
cooperation of the commissions of the several States with each other, 
and with the Federal regulatory agencies. The organization acts as 
spokesman for the State commissions, as in the present case, where 
matters of general State interest are involved. 

Careful examination of the transcript of the hearing on this bill 
held before this committee on August 18 reveals that the statements 
and testimony at that hearing consisted of such vague generalities 
and misleading assertions as to be of little value in aiding your com- 
mittee in res aching any intelligent conclusion on the merits of this 
measure. Accordingly this statement will seek to point out those 
deficiencies and clarify the issues by setting the record straight as to 
exactly what is proposed in S. 2417. 

The proviso which S. 2417 seeks to strike from the Interstate 
Commerce Act is an exception to the general requirement that for- 
hire motor carriers must obtain from the Interstate Commerce Com- 
mission a certificate authorizing their operation. The proviso reads 
as follows: 

That this paragraph shall not be so construed as to require any such carrier 
lawfully engaged in operations solely within any State to obtain from the Com- 
mission a certificate authorizing the transportation by such carrier of passengers 
or property in interstate or foreign commerce between places within such State 
if there be a board in such State having authority to grant or approve such cer- 
tificates and if such carrier has obtained such certificate from such board. Such 
transportation shall, however, be otherwise subject to the jurisdiction of the 
Commission under this part. 

Senator SmMatuers. Let me ask you, Mr. McDonald, when was that 
law passed, by what Congress, do you recall? 

Mr. McDona.p. It was in 1935, the Motor Carrier Act. 

Senator SmatHers. That was an original part of the act? 

Mr. McDona.p. Oh, yes, indeed. It was a very important part 
of the whole act. 

Senator Smatuers. Let me ask you this question: Since that time, 
for my own information, have there been any attempts to strike out 
the second provision? 

Mr. McDona.p. I have in my concluding statement my apology 
for not having appeared before, but we learned late ly that there was 
a recommendation in a hearing before, but we didn’t realize it. 

Senator Smatuers. All right, sir. 

Mr. McDona cp. Contrary to the apparent impression of the com- 
mittee, this proviso, while permitting a carrier operating solely 
between points in one State to transport interstate commerce within 
the limits of its intrastate certificate without obtaining a certificate 
of public convenience and necessity from the Interstate Commerce 
Commission, does not in any way relieve that carrier from the duty 
of observing every other provision of part II—part II being the Motor 
Carrier Act—of the Interstate Commerce Act and of obser ving every 
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other rule and regulation of the Interstate Commerce Commission. 

Therefore, when such a carrier registers with the Interstate Com- 
merce Commission its intrastate rights under this proviso, it then 
becomes subject to all the regulations of that Commission including 
rates, services, safety, and all others, to the same extent and in the 
same manner as carriers which have obtained certificates from the 
Interstate Commerce Commission. 

Accordingly, the issue here is confined solely to whether or not a 
State commission, on the scene, with full and extensive knowledge of 
transportation conditions within its own State, should be permitted 
to continue to determine the need for motor carrier service within its 
own State. 

Much was said in the statements before your committee at the 
prior hearing as to the legislative intent of the proviso here sought to 
be repealed. It was asserted by Commissioner Murphy in his state- 
ment and echoed by the motor carrier proponents that it was— 
originally included in the statute because the transportation of property moving 
in interstate commerce wholly within a State was considered as being merely 
incidental to the intrastate transportation, and the interstate transportation 
performed by such carriers was not considered to be important. 

Nowhere in any of those statements is there quoted any authority 
for such self-serving “interpretations”’ of the legislative intent behind 
the proviso here sought to be eliminated. As a matter of fact, Mr. 
Robert McBride, director of legislative research for the American 
Trucking Association, admitted according to his study that ‘the 
legislative history does not go into that too deeply.” 

If Mr. McBride had gone to the trouble of examining the record 
of the congressional hearings held in connection with the passage of 
the Transportation Act of 1935, which became part II of the Interstate 
Commerce Act, he would have understood the reason for the inclusion 
of this proviso. 

That entire hearing was attended and closely followed by our able 
and distinguished General Solicitor, a recognized and outstanding 
expert in the field of regulation, the late Honorable John E. Benton, 
who possessed a keen sense of the proper line of demarcation between 
State and Federal authority. He was accompanied at these hearings 
by State commissioners, members of the NARUC Legislative Com- 
mittee, and as evidenced by the fine balance achieved in this measure 
between State and Federal control, each and every word and proviso 
was carefully considered. We can assure the chairman that he is 
in error in his assumption that this proviso was “‘put in just to sweeten 
up the bill so a lot of States rights’ Senators would vote for it even 
though it did not make a great deal of sense,” or for any other ir- 
relevant reason. 

Senator SMatHeErs. That is what I said. 

Mr. McDonatp. I am emphasizing to you, sir, that you are greatly 
in error. It is a very important part. 

Senator SMatTHeERsS. You go right ahead and show me why. 

Mr. McDona.p. All right. 

There is repeated discussion in the transcript of the August 18 
hearing concerning the question of whether or not S. 2417 invades 
the field of States rights. The apparent assumption is made that it 
does not, for the reason that Commissioners Murphy and Webb, 
both appointed from Southern States with long traditions of local 
self-control, were supporting repeal. 
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In spite of assertions by these gentlemen to the contrary, this bill 
strikes at the very heart of the presently well-balanced and coopera- 
tive division between State and Federal regulation of the motor 
carrier industry, and would effectually and inevitably remove the 
regulation of this industry from State commission control. 

I say this advisedly for if the Federal Commission is to be em- 
powered to issue to such a carrier as those under consideration a 
certificate of public convenience and necessity, it would have the 
power of determination over that question and it would further retain 
the power of transferring such certificate and thus remove from the 
State ultimate and final control over a wholly intrastate operator. 

Obviously, the drafters of the Motor Carrier Act recognized the 
propriety of permitting the State regulatory agency on the scene, 
with the most intimate knowledge of transportation conditions in its 
area, to determine the need for motor carrier operations in that area. 
This fact is emphasized by the cooperative feature of section 205 of 
the Interstate Commerce Act which shares with the States, through 
the device of a joint board, where not more than three States are 
involved, the determination of recommending the propriety of issuing 
a wholly interstate certificate of public convenience and necessity. 

The proponents of repeal will doubtless seize upon this joint board 
provision as an answer to our contention that State authority would 
be nullified, but I call your attention to the fact that the action of 
the State commission under the joint board procedure is subject to 
review by the Interstate Commerce Commission upon appeal, and 
the action of that Commission is final, and thus local determination 
and control would be transferred to the Federal agency. 

I say, again, that that is over the operations in our own State. 

Commissioner Murphy in his statement makes the assertion that 
“attempts by the Commission to cope with this situation effectively 
under the present provisions of the act have not been altogether 
successful.’””’ Commissioner Murphy is so vague in his explanation of 
the “situation” that it is impossible to determine just what the Inter- 
state Commerce Commission has to “cope with.” If the “evils” of 
the present “situation” are so prevalent as to demand this further 
invasion into State jurisdiction, it would seem that the Interstate 
Commerce Commission could at least detail its problems in this field. 

The proponents of this measure cite the fact that there are 12,000 
intrastate certificates in the one State of Illinois of the type subject 
to registration, and it is evident that this large figure alone could 
have a considerable impact on this committee. The proponents 
admit that many of these certificates are dormant or owned by multi- 
state operators—and I may interpolate where a multistate operator 
owns one of these certificates, he can’t register it—and therefore would 
not be registered, but they should be required to submit to the com- 
mittee further details of those intrastate certificates with indication 
of how many more are so limited in their scope as to be not worth 
registration. 

In all probability, the situation is the same as in my own State, 
where we have over 300 irregular route intrastate operators with the 
vast majority of such certificates so restricted in commodity authority 
as to be essentially worthless for registration. 

If I may, Mr. Chairman, I would like to leave with you—and [ 
have only one copy, and these are expensive for my commission to 
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get out, it would be entirely too big to put in the record, but for 
your own information I want to leave with you a copy of operations 
tariff in which all of those B carriers they are talking about are regis- 
tered here, and you can look in here and see just how they are limited, 
and then, of course, in many instances they are owned by class A 
carriers. We have about 40 class A; that means the fixed-route 
carriers. 

Senator Smatuers. All right. Without objection, we will make 
this a part of the record by reference, so we can refer to it. 

Mr. McDonald, Senator Schoeppel from Kansas is now here, and 
he wants to make a statement. 

Senator ScHorpreL. Mr. McDonald, I want to say I came in late, 
and I am happy to see you again, and especially before our committee 
here. Irecall most pleasantly the days when we were in our respective 
commissions in our respective States. 

Mr. McDona.p. Very pleasantly, sir. It is a pleasure to see you 
again, sir, and | am glad to have you here. As a State commissioner, 
you would sort of understand our position better than the Senator 
from Florida, | believe. You have gone through this business. 

Senator SmarTuers. Well, Mr. McDonald, the only thing I can 
claim is 100 percent good purposes. 

Mr. McDona.p. | am sure of that. 

Senator SMatHeErRs. I never claimed much by way of intelligence, 
and certainly not experience in this particular field: I only claim 
good purposes. 

Mr. McDona.p. You have displayed great ability and intelligence, 
sir, and we are sure if you will just listen through here we will be able 
to convince you about this thing. 

Senator SMaTHErRs. All right, sir. 

Mr. McDona.p. Certainly, the mere recital of large numbers is 
meaningless and should not be permitted to sway this committee in 
its determination of this important measure. 

As indicative of its true attitude in this regard, and of its obvious 
purpose of here extending its own authority at the expense of the 
States, it is very pertinent to note that the Interstate Commerce 
Commission in its “struggle”? with what it appears to consider a wide- 
spread evil, has never come to the State commissions or to the 
NARUC with this problem and has never sought from the State 
commissions appropriate restrictions in intrastate certificates which 
could very easily remove any abuse of this proviso which might exist. 
Either there is no real problem or the Interstate Commerce Com- 
mission has lost the cooperative spirit and intent of the Motor Carrier 
Act of 1935. 

Let us dwell for a moment upon the “right” of the States to, in 
effect, authorize interstate transportation between points in their 
States. This, after all, is the effect of the proviso here sought to be 
repealed and has been the subject of some very misleading comments 
before this committee. 

Commissioner Murphy, at page 24 of the transcript of your August 
18 hearing, cites as judicial authority for his contention that the 
States have no authority in this field the cases of Buck v. Kuykendall 
(267 U.S. 307) and George W. Bush & Sons Company v. Malloy, et al. 
(267 U.S. 317). 
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Senator SmatHers. Mr. McDonald, let me interrupt you for just 
a moment. Off the record. 

(Discussion off the record.) 

Senator Smatuers. All right, Mr. McDonald, we are ready to go 
ahead. I apologize for interrupting you. 

Mr. McDonatp. I might comment in this case Mr. Murphy 
cited, Buck v. Kuykendall, that Kuykendall was the father of the 
present Chairman of the Federal Power Commission, who was then 
Chairman of the Washington Commission, and he agreed with Mr. 
Murphy, and that case came to the Supreme Court by reason of him 
having refused to take jurisdiction over that interstate operation of 
motor carriers at that time. 

I cited those cases, and I go to say that the transcript indicates that 
Commissioner Murphy stated that these cases were decided by the 
Supreme Court in 1955. Surely, this must be a typographical error, 
for Commissioner Murphy must be aware that both of these cases 
were decided in 1925, or 10 years before the passage of the Motor 
Carrier Act containing the proviso here under consideration. 

While discussing these cases, it should be noted that both decisions 
were based on the alleged supremacy of the Federal Government under 
the commerce clause and the attendant lack of jurisdiction on the part 
of the State commissions to control interstate motor carrier operations. 

We are now here concerned, however, not with the commerce clause 
supremacy theory but with what amounts to a specific delegation of 
authority from the Federal Government back to the States to deter- 
mine the need for interstate motor carrier operations between points 
wholly within one State. The Supreme Court of New York in its 
recent decision in Oswego Transportation Lines, Inc. v. Public Service 
Commission so clearly resolved this point that I would like to take 
the liberty of quoting four paragraphs of the court’s opinion in that 
case. 

In Gulf Coast Motor Freight Lines v. U.S. (35 F. Supp. 136, 137) the court 
discussed the scope of State power over interstate commerce under this congres- 
sional act. It was more accurate, the court felt, to say that Congress was 
“invoking” a power “already in existence” (i.e., the power that States had over 
interstate motor commerce before Congress occupied this field) than to say Con- 
gress was “granting power.” 

But whether the congressional concept was one of occupying the area of power 
and confirming and continuing in that area a power already exercised by the 
States or invoking or delegating a new one, the power must be deemed to stem 
from a congressional confirmation and acceptance; and since the difference finally 
becomes one of close semantics between invocation or delegation, it seems more 
satisfactory and more easily understandable to treat it in simple terms as delega- 
tion of Federal power to the States. 

In the end the scope of power, confirmed if already existing; invoked, if latent; 
or delegated if it would not otherwise have continued to exist, amounts to the same 
thing; the State agency has power to consider the consequences to interstate 
commerce of its certificates of convenience and necessity. 


The supreme court of the State of New York says this: 


Since Congress was by this statute prohibiting any engagement in interstate 
commerce either within or among States without a certificate of convenience and 
necessity, but permitting interstate commerce to be conducted within a State 
upon the certification of a State agency of convenience and necessity, it is not 
easy to avoid the conclusion that each such State agency received from Congress 
a delegation of power to examine and to determine the question of convenience 
and necessity of an application for a certificate in its relation to interstate com- 
merce within the area of the State agency’s authority. 
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Commissioner Murphy goes far afield in his discussion of his 
commission’s “difficulties” in this field with his discourse on intrastate 
rates versus interstate rates. At pages 33 and 34 of the transcript 
of the August 18 hearing he cites the example of two railroad routes 
between Augusta, Ga., and Savannah, Ga., one route interstate 
through South Carolina and one wholly intrastate in Georgia, with 
the statement that the carrier forming the interstate route has been 
forced to apply to the Interstate Commerce Commission for authority 
to change its rates, rules, or regulations ‘‘So as to meet the competition 
he is confronted with on a strictly intrastate movement.” 

In the first place, for some reason Commissioner Murphy injects into 
this proceeding railroad operations and railroad rates which have 
utterly no relevancy and secondly he unfairly omits to acknowledge 
that there are just as many instances where the carrier forming the 
intrastate route must seek authority from the State commission to 
change its rates, rules, or regulations, to meet the competition it is 
confronted with from an ‘‘interstate’’ carrier—when that “interstate’”’ 
carrier is transporting what is, under any reasonable interpretation, 
intrastate commerce. 

While on the topic of this fiction of converting purely intrastate 
commerce into “interstate traffic’ by the unnecessary crossing of a 
State line on a route of the carrier’s own choosing, the State commis- 
sions have a serious and valid complaint against the practice of the 
Interstate Commerce Commission in so wording or construing certifi- 
cates issued by it, such as in Service Storage and Transportation 
Company case in Virginia, as to permit transportation of commerce 
between points within one State. 

We now have three carriers operating in Georgia who are unfairly 
competing for intrastate business through this device of crossing the 
State line and back in again. This situation is truly an “evil” which is 
eroding to regulation and destructive to the industry and it is one 
which the Interstate Commerce Commission can and should correct. 

Another one of Commissioner Murphy’s contentions is that— 

State certificates have been obtained solely for the purpose of providing * * * 
a link in a route connecting cities in different States. 

I personally have sat on the bench through literally thousands of 
motor carrier applications seeking operating authority within the State 
of Georgia and have yet to hear of an application being filed for such 
a purpose or to learn later of such a use of an intrastate certificate. 

Mr. Chairman, if I could interpolate here to show you the diligence 
of the State commissions, we have been regulating motor carriers in 
Georgia since 1929, and in earlier days we issued certificates without 
the care we exercise now of stating specific commodities, but we sought 
to issue a general rule saying what they could haul, calling it rule 8, 
and we put in the certificate, itself, some loose language saying the 
right to transport property. And we have, as rapidly as we could, 
wiped out those certificates; but there are still some in existence. 
We had one ingenious young gentleman come to Georgia and get 
hold of one of those certificates. He immediately formed a connection 
with an interstate carrier and sought to go into this business, which 
would have been an evil. 

My commission immediately issued a rule to cancel the certificate. 
He hired able lawyers and did everything else he could to hang onto 
the certificate. e took him to the Pugeelnis Court of Georgia, 
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revoked and canceled the certificate. I would like to leave with you 
a copy of that decision of the Supreme Court of Georgia in Georgia 
Report 213, page 543. 

Senator SMatueErs. All right, sir. 

Mr. McDonavp. Further, in the only instances where there have 
been appearances before my commission by representatives of inter- 
state-certificated carriers opposing the granting of intrastate certifi- 
cates on the grounds that subsequent registration would be detri- 
mental to them, that opposition has been recognized and appropriate 
restrictions made. I question if there have been the “many” in- 
stances of this ‘‘abuse” as repeatedly contended by the proponents 
of this measure and I further doubt if those proponents have un- 
successfully made serious attempts to convince any State commission 
of the harmful effect of the registration of an individual intrastate 
certificate. 

On the contrary, you will find that the State commissions have 
themselves taken steps to prevent the very abuse of this proviso 
as is here allegedly sought to be removed by this bill. The Public 
Service Commission of the State of New York (in the Oswego case 
above cited) made its approval subject to condition that the trans- 
feree shall not engage under a registration of the certificate in inter- 
state commerce within New York. My own commission has con- 
sistently refused to permit the splitting of certificates-—-and I might 
explain to vou that there have been instances where the carriers have 
tried to sell off one and hold the other, and the Interstate Commerce 
Commission would permit them to transfer the interstate certificate, 
but we would cancel out the intra or have held it together, and not 
permitted splitting—and in exercising its recently broadened authority 
over local cartage-type operations, recognized, as mentioned above, 
objections of interstate-certificated carriers that there was the 
possibility of injury to established carriers by the registration of such 
certificates and restricted all certificates it has granted of that type 
against interchange with other carriers, thus effectively preventing 
these carriers from performing the type of operation here contended 
to be so prevalent and in need of restriction. 

It is noted that in the forefront of the proponents of this measure 
and the only representative of an individual carrier appearing at the 
August 18 hearing was a vice president of the Ryder System, Ine.— 
and if I could interpolate here, Your Honor suggested that David 
Macdonald was here representing intrastate carriers, and I would 
like to call to your attention that according to the record there were 13 
of them. I talked to one of those Georgia carriers, and that carrier 
said they misconstrued their letter, they didn’t do any such thing. I 
don’t know how many others were misconstrued, certainly not many 
of them, but there were 13 as shown by the record. 

The Ryder System is one of the largest multistate operators. Such 
representation leads to the conclusion that this is a “big trucker” 
bill—and certainly the effect of the repeal here proposed will be to 
stifle any future small interstate operations within a State, with at- 
tendant benefit to the large multistate operators. 

Unfortunately—for the general public, at least—most large multi- 
state operators are primarily interested in long haul traiffic, prefer- 
ably truckload in character, and even more preferably to and from the 
larger points only. It is also only too usual with this type of opera- 
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tion that the concept of public duty to the smaller communities is 
enitrely lost with the result that service to those communities becomes 
decidedly inferior. Undoubtedly these carriers would totally discon- 
tinue service to these smaller towns if they were permitted to do so. 

As a specific incident reflecting such an attitude I cite the case of 
Great Southern Trucking Co.—owned by the Ryder Svstem, Inc.— 
which twice in the past 2 years abruptly and without notice attempted 
to unreasonably reduce or discontinue service to several small Georgia 
towns. 

Whether or not the Interstate Commerce Commission knew of 
these actions | do not know but in any event the towns affected found 
it necessary to appeal to my commission for relief. We promptly in- 
formed this carrier that it would either resume reasonable service to 
these points inmediately or it would be required to show cause why 
its intrastate operating authority should not be canceled and the 
route opened to other carriers (including the possibility of opening, 
through registration, the interstate rights on those routes). Ade- 
quate service was promptly reinstated. Repeal of the registration 
proviso as now proposed would go far to negate—would completely 
negate as a matter of fact—the ability of the State commissions to 
require remedy of such service deficiencies. The only weapon we 
would then have would be the threat of cancellation of purely intra- 
state operating rights and the granting of such intrastate rights alone 
to another line. Such would be a very blunt weapon, however, if 
corresponding interstate authority could not be simultaneously ob- 
tained by such other line through registration for the reason that in- 
trastate operating authority standing alone would be of very dubious 
economic feasibility in a fixed route operation. 

If you couldn’t give a certificate where a man could register and 
get operating rights, it would be virtually worthless to us. “That is a 
very important point, Mr. Chairman, because if we were hindered 
from dealing with the interstate carriers, I point out it would nullify 
our control almost completely. 

To put it bluntly, if the Interstate Commerce Commission exercises 
exclusive control over interstate motor carrier operating rights within 
a Single state, the control by the State commissions over intrastate 
operations will be seriously weakened. 

In. closing, let me m: ake one fact crvstal clear. The State com- 
missions object strenuously to S. 2417 and we object equally as 
strenuously to S. 1720 which proposrd exactly the same invasion into 
State authority. Substitution of S. 1720 for S. 2417 would remove 
none of our objections even though it is true, as was indicated in the 
August 18 hearing, that the State commissions did not oppose S. 1720 
in the public hearings held on that bill in 1957. I can only offer, as 
explanation for our failure to oppose that predecessor bill, the fact that 
the State commissions individually (and collectively as the NARUC) 
knew nothing of S. 1720 or we would have vigorously objected at 
that time. 

Since we are not advised directly by the congressional committees 
of Commission-proposed legislation or contemplated congressional 
action even on such matters as this which seriously affect us, the State 
commissions are forced to rely upon the NARUC Washington office 
for information concerning bills of such effect. 

Our Washington office failed to note and advise us of either S. 1720 
or S. 2417 and while we apologize for that error and for our resultant 
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failure to enter previous objection, we would like the record here made 
plain that we oppose the repeal proposed in this measure in whatever 
form it might be disguised. 

Mr. Chairman, in the interest of time I might conclude by saying 
we object strenuously to the S. 1720 as we do to S. 2417. 

I might say we were not here at the 1957 hearing, so did not object 
for the reason that we simply let it get by in some way. We should 
of course read the reports of the ICC, which I now find recommend 
repeal but they did not least year. Our Washington office for some 
reason missed it, but as soon as we did learn about it, we are here 
to strenuously object to it. 

We of course object to the bill as now drawn, which would be 
equally as objectionable with the certificate provision in it. 

Thank you very much for being so patient. 

Senator SMaTuHeErRs. As is always the case, you have presented your 
argument vigorously and effectively, and you have helped us see the 
position of the State commissions. 

Counsel Barton would like to ask you a couple of questions, if it 
is all right with you, sir. 

Mr. McDona.p. Yes, sir. 

Mr. Barton. Do I understand you take the position that while 
the Federal Government has the authority to regulate interstate and 
foreign commerce that in this particular instance the Congress has 
delegated, you might say, this authority to the States, and it would 
be poor policy to revoke that delegation? 

Mr. McDonatp. That is of course what the language of the act 
says and what the Supreme Court said it meant, and we say to you, 
sir, that in 24 years it has worked very well, and we see no reason why 
the situation should be changed, and we also say to you, sir, that we 
are out in the field, and we fail to find these evils that have been 
generalized here. We don’t believe they exist. 

Mr. Barton. On page 4 of your statement, Mr. McDonald, you 
say this: 

Obviously the drafters of the Motor Carrier Act recognized the propriety of 
permitting the State regulatory agency on the scene, with the most intimate 
knowledge of transportation conditions in its area, to determine the need for 
motor carrier operations in that area. 

Does your State commission, in granting intrastate certificates, take 
into account the needs of interstate and foreign commerce? 

Mr. McDonatp. Insofar, as I stated further, as our granting of 
certificates affects interstate commerce, we do, yes, indeed. 

In controlling purely cartage hauls, if we had just written out a 
certificate to them, they could have come up here and registered that 
certificate and gone into the interchange of freight and wreak havoc 
with divisions with interstate carriers. 

We write into every certificate that it is granted witbout authority 
to interchange with other carriers. That tells us that we must do 
it. If we didn’t, you would have complaints against us. 

Mr. Barton. Would the passage of this bill interfere with the regu- 
lation of purely intrastate commerce? 

Mr. McDona p. I cited to you, sir, the case of the Great Southern 
Trucking Co. We don’t think it would interfere with it, but it would 
just nullify our control over intrastate motor carriers in our State. 

ou would leave to us the little contract carriers and these common 
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carriers of specific commodities, but so far as the overall regulation of 
transportation that we are interested in, that would really affect our 
people, you just completely take us out of the field, as I showed you 
with the Great Southern Trucking Co., and they are the people up 
here supporting this bill. They just quit serving some communities 
in my State without saying a word about it. If you repeal this, and 
we tell them to serve those communities, they will thumb their nose 
at us. We were able to deal with them under this proviso, and that 
is why it was put in there. 

Senator SMatHEers. Wouldn’t you then be able to do as you threaten 
to do, wouldn’t you be able to certificate some carrier to actually 
move into that local community and thereby serve it, and wouldn’t 
the people in that community then be served? 

Mr. McDona.p. As I stated in my paper, Senator, if we did that, 
and this proviso were stricken or repealed, that carrier that we would 
certificate could not register that certificate, he couldn’t handle 
interstate freight, and it is very doubtful that he would be able to 
operate. I don’t think you could get anybody to take it, ordinarily, 
because it is dependent on that interstate traffic to support it, and 
you couldn’t do it, you couldn’t certificate another carrier and give a 
certificate that would be of any value, or that would be economically 
sound. 

Senator SMatHERS. Are you saying, then, that no carrier can 
operate solely intrastate and do any good, is that what you are saying? 

Mr. McDonatp. On general commodities, that is right, sir. In 
order to transport these general commodities, a carrier must have the 
interstate shipments. You understand I have given you a book show- 
ing a whole raft of carriers. None of those carriers transport general 
commodities. The only carriers in my State that transport general 
commodities are these approximately 35 or 40 class A carriers, and 
they could not live, they could not last without the interstate traffic, 
and that is why I stated to you—I don’t know where Commissioner 
Murphy got the assumption it was written in there because it was 
mild. It is a right of any fixed carrier to handle interstate business. 
They wouldn’t be in business a week without it. 

Mr. Barton. Mr. McDonald, I didnst quite understand from your 
statement whether the Georgia commission does attach conditions 
against interchange with other carriers in the award of intrastate 
certificates in Georgia. 

Mr. McDona.p. We do, as I said awhile ago, in instances. We 
have, for instance, with a class A carrier that comes into Atlanta, a 
U.S. depot about 7 or 8 miles off their certificated routes, but obviously 
it is necessary to let all the carriers go into that depot, but in giving 
them the right, in giving a class A carrier a right to go out to that 
Army depot and pick up freight, we write in that you do it without the 
right of picking up freight for interchange, so they wouldn’t be able 
to go out and get freight and come back in and demand 25 percent of 
the revenue from an interstate carrier. 

As I explained in great detail, with these newly authorized local 
cartage-type carriers that we certificate for the industrial area of 
Atlanta, Macon, Augusta, and towns around, we write in on those 
certificates that they are given this right without the right of inter- 
changing freight. ‘They can only pick it up and deliver it around 
town, they can’t demand any cut of revenue from the interstate 
carriers. 
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Mr. Barron. It is not generally included in all your intrastate 
certificates? 

Mr. McDonavp. Oh, no. As I told the Senator awhile ago, if you 
put that in there, it would render the class A certificates worthless, 
They have got to interchange. 

I will say this to you, that we require—you talk about putting it in— 
we require class A carriers to interchange, but the policy of my com- 
mission has been to discourage these class B purely intrastate limited 
commodity carriers from inte rchanging, and there is very little if any 
interchange between those carriers listed in that bi ig book, “Scope of 
Operations Tariff,” that I submitted. 

Senator Smaruers. Mr. McDonald, as I see it, to repeat it again, 
you and the State commissions don’t question the right of the Con- 
gress to eliminate the second proviso. In other words, the Congress 
does have the right, through the Interstate Cominerce Commission, 
to regulate interstate commerce. 

Mr. McDona.p. Senator, the law giveth and the law taketh away, 
The Congress gave it to us, and we think you are going to leave it with 
us. It is where it ought to be, it has worked, it was put in there for 
these reasons [ told you, so that the States could under this well- 
balanced coordin: ited measure that was written— 

Mr. Seiberts, who is here from Virginia, and Commissioner H, 
Lester Hooker, who has been ntine on that commission since 1924 
T antedate him only by 1 year—was up here during all of the drafting 
of that legislation. He and Tiles Benton appeared at all the meet- 
ings, and that act provided that our national office would have office 
space in the ICC Building, and we have offices over there right now. 

This is a cooperative, well-balanced splendid piece of legislation 
that. carries out our concept of the dual system of government, and it 
would be utterly destructive, it would go right to the heart of this 
whole measure if you repeal this proviso. You will ruin the law. 

Senator SmatruHers. The point you make is that it is your conten- 
tion not that Congress does not have authority to do this, but Congress 
having delegated, or using the words of the New York Supreme Court 
“oiven” to the States this right to consider certain interstate traffic 
that operated intrastate, or moved intrastate—having given that 
right, you say now that under no condition should they take it away 
because it would be impractical. It is not a legal matter. 

Mr. McDona.p. Certainly, no. We say it was a wise delegation, 
and it would be most unwise and most destructive to the ceneral 
transportation system and regulation of motor carriers for you to now 
withdraw that proviso and that authority. That is our position, sir. 

Senator Smaruers. All right, sir. Thank you very much, Mr. 
McDonald. 

Mr. McDonatp. You will hear next from Mr. Alan Boyd, from the 
State of Florida. 

Senator Smaruers. All right, Mr. Boyd. We are delighted to 
see you. 


STATEMENT OF ALAN BOYD, FLORIDA RAILROAD AND PUBLIC 
UTILITIES COMMISSION 


Mr. Boyp. It is a pleasure to be here and see how the other half 
lives, Senator. 

There is really very little I can add except to say amen to what 
Commissioner McDonald has already stated. 
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I would like to express oui appreciation in having an opportunity 
to appear and testify. 1 would also like to say that this is a very 
unusual situation from our point of view. 

Normally when a child, even though it be a problem child such as 
the ICC regards this, is born, there is an observed period of gestation 
ahead of time so that people can have some idea of what might happen. 
In this case, here is a problem child, so-called, blown full bloom, and we 
who deal with the ICC ev rery day had no knowledge that this was such 
a tremendous problem until this bill was introduced. 

I would like to reiterate what Mr. McDonald said, to this extent. 
The National Association of Railroad & Utility Commissioners has 
worked with the ICC over the years. We have been critical of their 
policies at times, in all of these feeling our criticisms were purely 
constructive. 

I don’t believe that any objective observer can state that we have 
ever failed to lend our full measure of cooperation to any problem that 
the ICC has ever brought to our attention, either directly or obliquely 

Needless to say, we did not know that this was such a great problem. 
We feel that we are in a better position at the State level to know 
what the requirements of this type of transportation are, and | 
would like to assure you and the committee that those of us in State 
regulation have the same fervent desire for a sound transportation 
system as does the ICC and the Congress of the United States. 

I would also like to point out to the ‘Commission that ever y responsi- 
ble member of the ICC and the staff within the past few vears has 
made statements at one time, place, or another regarding the regula- 
tory lag, the problems faced by the ICC due to the volume of work 
which they say they cannot get out. 

The effect of this is to add a whole new class of work, which has the 
ultimate effect of making it a practical impossibility, 1 believe, for 
those carriers that we may certificate in the States in the future to be 
able to get any reasonable exercise of jurisdiction from the Interstate 
Commerce Commission. 

That completes my statement. Thank you very much. 

Senator SMATHERS. Let me just ask you a couple of questions, 
friendly questions. 

As I understand it, you say that you people never realized that this 
was a major problem up until just recently, is that correct? 

Mr. Boyp. That is correct, Senator. We don’t realize it is a 
problem now. We are using that figure of speech purely for purposes 
of argument. 

Senator SMaTHERS. The fact that truckers in the General Asso- 
ciation of Truckers and the National Association of Truckers, which 
I presume most truckers belong to—I don’t know, but I guess most 
of them do—the fact they would come here and testify in behalf of 
this proposal, and they are the people you might say that are pretty 
much on the firing line, it is their business which is involved, they are 
the ones that are rendering the service, the fact that they would 
support this proposal would indic ate, would it not, that there is 
some problem, and that possibly they do not think it is any longer 
necessary for the State commissions to exercise this jurisdiction, 
and for the State commissions to exercise this delegated jurisdiction 
actually slows up and interferes with their operations. 











56 REGISTRATION FOR INTRASTATE MOTOR CARRIERS 


Now, what would you say to the fact that they are all supporting 
this legislation? 

Mr. Boyp. Well, I will accept for purposes of discussion that 
they are all supporting it, although I am not personally aware of 
that fact, and I might say, furthermore, that if I could draw an 
analogy, you and I are both members of the bar, and familiar with 
the fact that formerly in the State of Florida there was what was 
known as a diploma privilege. The people who were able to exercise 
the diploma privilege while going through law school were much in 
favor of it. Those same people, once admitted to the bar, then 
started agitating to get rid of the diploma privilege. 

As I see it, this is very possibly the identical situation of the haves 
and have-nots. The American Trucking Association is a very fine 
organization, and I am happy to salute them publicly. They are 
not established for the benefit of the public, generally. Their purpose 
is to protect the interests of their own members, and I think I can 
state without fear of contradiction that they are doing an excellent 
job in that regard. 

It is my understanding that the Congress is in the business of 
enacting legislation relating to problems that affect the public, gener- 
ally, and we don’t conceive this to be one of the problems that comes 
within that sphere. 

Now, I don’t question the authority and power of Congress to 
enact this legislation. 

Senator Smatuers. Well, may I say right on that point that the 
Congress is not here representing the truckers, nor is it our responsi- 
bility to represent the State public utility agencies, nor, for that 
matter, anybody else. 

We are trying to do as you people try to do on the State level; 
we try to represent the best interest of the public and everyone 
concerned on the national level. 

Now, the only objections that we have to this bill comes from not 
the general public, so to speak, but from State regulatory agencies 
who have in the past had this delegated authority, and historically 
it has always been that when you give to any agency, whether Fed- 
eral or State, any authority they never like to give it up. 

We wonder whether or not, in view of the fact that we don’t have 
any general public protest against this proposed legislation from the 
shippers or consumers or anybody else, the only protests we have are 
from these agencies who have had this authority for 24 years, and now 
the representation is made that they should not any longer have it 
because it is not any longer serving any useful purpose. 

We don’t find people yet before this committee making a repre- 
sentation that the proposal or the idea behind this bill is not good 
except your agencies, which naturally, if this bill were passed, would 
realize a diminution of their authority. 

We understand that, and we understand the natural reluctance of 
any State agency to give up any of its authority. But where is the 
hue and cry from the general public that to pass this bill would be 
detrimental? We haven’t had any testimony to that effect. The 
nearest thing we have had to the public thus far have been the truckers 
who have come in and said, ‘‘We think the time has come to get rid 
of this second proviso.” 

Now, where does that leave us? 
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Mr. Boyp. Mr. Chairman, I think that you have got to do what 
you think is right, and I assure you that I will defend publicly your 
position. i 

Senator SMaATuHERs. I hope it is so right you don’t have to defend it 
very much. 

Mr. Boyp. I will concur that the intentions of this committee are 
certainly good, and we respect them. 

I would say that it would take a rather charitable view on my part 
to consider the truckers as representing the public, or even being 
pseudorepresentatives of the public. I think, along that line, Com- 
missioner McDonald and I can qualify a little bit better than the 
trucking association, per se, as representing the public interest. 

Now, we may be just as wrong as we can be, but we have no ax to 
grind, unless it is, as you indicate, a desire to hang on to this tre- 
mendous power which Congress delegated to us. 

Senator SMatHeERsS. That is the a thing. 

Now, then, we are going to divorce your arguments completely 
from even any suggestion that there is any desire on the part of these 
State and public utility commissions to hang onto any authority. 

You are saying, as | understand Mr. McDonald’s argument, that 
actually the adoption of this legislation would as a practical matter 
interfere with the service rendered to the general public by the motor 
carriers. 

Mr. Boyp. It could interfere, and we fear that it would, and I would 
like to point out that in passing that this will affect motorbus opera- 
tions to the same extent that it will motor carriers. 

We are trying to look to the future to see what could happen, and 
I think, as Mr. McDonald pointed out, no one who is conversant 
with the conditions in the industry will tell you that interstate com- 
merce is not a major aspect of transportation today. We realize that, 
and we realize that our intrastate carriers are not going to be able to 
operate now or in the future without the ability to transport property 
or persons in interstate commerce, insofar as the general commodity 
carriers were concerned. 

Specialized haulers are in altogether a different category. 

Senator SMaruers. Right on that point, would not still your 
carriers, intrastate carriers still carry interstate goods, would they 
still not be permitted to operate only this time not necessarily with 
the permission of the State utility commissions but rather with the 
permission of the Interstate Commerce Commission? That is all it 
would amount to, isn’t it? 

Mr. Boyp. Well, I think that if you are saying could I not as a 
proposed carrier come to the ICC and get authority, assuming I could 
prove the case of public convenience and necessity, certainly that is 
true. But, at the same time, our interest goes to the local statewide 
transportation. We need to have common carriage to the various 
communities, for example along U.S. 90 from Jacksonville to Pensa- 
cola, and the carriers operating there can’t do it and couldn’t do it 
without a measure of interstate commerce. 

Now that need for local transportation, in the State sense, will 
continue. We can grant certificates in the future, assuming the 
carrier proved public convenience and necessity. 

If this bill becomes law, that carrier will then have to go through an 
entire duplication of effort, with all of the expense that goes with it, 
and the delay that the ICC has in acting on applications today. 
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The effect of this bill would just be to close this whole operation 
out, and the existing carriers have got it made, to use a colloquialism, 
and they are good carriers. I am not being ‘critical of the carriers, 
as such. I am just saying that it is our fear that the passage of this 
bill will effectively eliminate any future general commodity ec ertificates 
at the intrastate level. 

Senator Smaruers. All right, sir. Thank you very much. 

Mr. McDonatp. Would you hear now from Mr. Seibert from 
Virginia? 
Senator SMATHERS. Yes, sir. 


STATEMENT OF WILLIAM C. SEIBERT, COMMERCE COUNSEL, 
VIRGINIA STATE CORPORATION COMMISSION 


Mr. Serrert. I am commerce counsel for the State corporation 
commission. 

Commissioner Hooker couldn’t be here. He is at the Governor's 
office trying to see how much money we should get in our budget, 
and, of course, that is an important thing. 

Senator Smatuers. I know of nothing more important than that. 

Mr. Sersert. I am on the second string. However, in listening 
to the different statements, I want to say that my position with the 
State corporation commission is such that in many instances [ 
represent the public, and here I represent the public. When we 
have cases before our commission, discontinuance of station cases, 
many railroad cases, and many motor carrier cases, it is my duty to 
see that all of the facts are brought before the commission; and the 
public, if they are not well represented, then I attempt to take their 
part and see that the commission has the public side of the whole 
matter. 

Now we thoroughly support what is said by Mr. McDonald and 
by Mr. Boyd. We have in Virginia, out of 98 counties, 22 that have 
no railroad stations at all, and many of those places are served by 
common carriers who have certificates from us, and were it not for 
the fact that they have the right to handle interstate business to 
these same small places, they just could not exist, and if they do not 
furnish that service to those small places, the State corporation 
commission requires them to furnish service, and if they don’t furnish 
service, we take the certificate away from them. 

Now in Virginia we have only 42 freight carriers who could be 
registered with the ICC- -only 42, and out of the passenger carriers 
only 88. They are the only number in the State of Virginia that 
could be registered as common carriers with the ICC. All other 
carriers operate under what we call permits, which is very similar 
to irregular route common carriers, but they are not permitted to 
interchange any traffic with any other carrier, so consequently they 
are out of the interstate business entirely. It is only these 42 freight 
carriers and 88 passenger carriers. 

If any extension of certificate is needed, or new service needed in 
a new area, these carriers can come to us, or any other carrier can 
come to us and within 30 days have the right to serve. 

If you have to depend on intrastate business, they are just not 
coming. 

Senator SmaTHERS. But as I understand this bill is not to keep 
any of these carriers from doing this business. As I understand it, 
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it is merely a desire to have them get their permission to carry this 
business from a different source, rather than the State commissions 
they would go to the Interstate Commerce Commission. 

Mr. Sersert. And that is a much longer journey. 

Now, the rates of all these carriers handling interstate business are 
under regulation by the Interstate Commerce Commission, but the 
small shipper on, for example, Brooks Transportation route, if he 
doesn’t get service, he comes to the State corporation commission, 
and inside of a day one of our investigators is up there to see that 
man and checks, and if he doesn’t have service, we see that he gets 
service. Now, that is done within a week. 

Unless we had some control over that, unless we are able to say 
you have this right or you don’t have ‘this right as an intrastate 
operator, subject of course to the interstate authority with it, we are 
helpless, and we can’t give service, and many of these carriers are not 
willing to give this service unless they are required to give it. They 
are not anxious for the 100-pound shipper, they don’t want it, many 
of them. 

The average truck in the State of Virginia, I am quite certain, is 
not familiar with what is going on here or what is proposed here. 
We have many poor truckers, and those poor truckers go to a railhead 
and catch some interstate business, just enough to let them live. 

Now, if any new business starts up anywhere and a trucker wants 
to go in business, or a motor carrier, a passenger carrier, he is stuck. 
He just can’t go further, but he can come down to Richmond, and 
very quickly get a decision from our commission, and I might say to 
this committee that our commission doesn’t have over six undecided 
cases, and not but one motor carrier case undecided, and that is at 
the request of the carrier. They are decided quickly, they have a 
place they can come to not ata distant point, and not somebody that 
is up in the sky. 

As to cooperation, we have attempted at all times to cooperate 
with the ICC, and we do. We have 10 inspectors on the road, and 

when the ICC comes down to check, they assist them. We have a 
man in Richmond and a man in Roanoke ‘from the ICC. So far, the 
last two men in Richmond have ignored us entirely, have not asked 
us for help, though we have called them and told them we will help 
them if we can. The men before that used our services completely. 

I again want to restate the position that we thoroughly support 
what has been said here by the witnesses this morning. 

Senator SmarHers. Mr. McBride, I understand that you have a 
letter you wish to submit. 

Mr. McBripe. Mr. Earl Girard, general manager of the Chicago 
Suburban Motor Carrier Association, was here on August 18 prepared 
to testify, but time wasn’t available, and you had to shorten the 
hearing. 

He was sent to your office, with a copy to me, a statement that he 
would like to have placed in the record what he would have said had 
he been permitted to testify on this previous visit. 

Senator SmatHers. That will be fine. We will make it a part of 
the record, in proper sequence. 

Thank you very much. The meeting will stand adjourned. 

(Whereupon, at 12:20 p.m., the subcommittee adjourned.) 
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(The comments from the Government agencies follow:) 


U.S. DePpaRTMENT OF AGRICULTURE, 
Washington, D.C., November 17, 1959. 
. 
Hon. WARREN G. MAGNUSON, 
Chairman, Committee on Interstate and Foreign Commerce, 


U.S. Senate. 


Dear Senator Maenvson: This will reply to your letter of July 22, 1959, in- 
viting comments on 8. 2417, a bill ‘““To repeal the provisions of part II of the 
Interstate Commerce Act which authorize certain operations within a State as a 
common carrier by motor vehicle engaged in interstate or foreign commerce if 
State authorized.” 

The present procedure seems to be working in a satisfactory manner. At 
least, this Department has heard of no complaints. 

It is difficult to foresee what effect, if any, the proposed legislation may have on 
the transportation of agricultural commodities and farm supplies. Therefore, 
we see ro need for a change in the law at the present time. 

The Bureau of the Budget has no objection to the submission of this report. 

Sincerely yours, 
True D. Morss, Acting Secretary. 





CoMPTROLLER GENERAL OF THE UNITED STATES, 
Washington, D.C., July 29, 1989. 
Hon. WARREN G. MAGNUSON, 
Chairman, Committee on Interstate and Foreign Commerce, 
U.S. Senate. 

Dear Mr. CHAIRMAN: Further reference is made to your letter of July 22, 
1959, and enclosures, requesting our comments on 8. 2417. 

This bill would amend section 206(a)(1) of the Interstate Commerce Act by 
striking out the second proviso, and adding a new paragraph (4) thereto, the 
effect of which would be that motor common carriers operating in interstate 
or foreign commerce within any State on January 1, 1959, previously exempted 
from holding a certificate of convenience and necessity issued by the Interstate 
Commerce Commission, would be required to file an application for a certificate 
of registration within 120 days after the date on which paragraph (4) takes 
effect. The bill would also provide for the issuance by the Commission of a 
certificate of registration to a transferee of a State certificate if application were 
filed within 60 days after the transfer of the State certificate. Otherwise, motor 
common carriers engaged in operations of the specified character would be re- 
quired to apply for a certificate of convenience and necessity under certain 
conditions. 

Since this proposal as to carrier regulation apparently would not directly affect 
the interests of the United States as a shipper or the functions of our Office, and 
since we have no special information as to its merits, we have no occasion to 
object to the enactment of 5S. 2417. 

Sincerely yours, 
JOSEPH CAMPBELL, 


Comptroller General of the United States. 





INTERSTATE COMMERCE COMMISSION, 
Washington, D.C., August 17, 1959. 
Hon. WarrEN G. Macnuson, 
Chairman, Committee on Interstate and Foreign Commerce, 
U.S. Senate, Washington, D.C. 

Dear Chairman Magnuson: Your letter of July 22, 1959, addressed to the 
Chairman of the Commission and requesting comments on a bill, 8. 2417, intro- 
duced by you (by request), to repeal the provisions of part II of the Interstate 
Commerce Act which authorize certain operations within a State as a common 
carrier by motor vehicle engaged in interstate or foreign commerce if State 
authorized, has been considered by the Commission and I am authorized to 
submit the following comments: 

S. 2417 would repeal the second proviso in section 206(a) (1) of the Interstate 
Commerce Act, and contains provisions designed to preserve the rights of carriers 
presently engaged in operations thereunder. 
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Under this proviso, common carriers by motor vehicle operating solely within 
a State are not required to obtain from this Commission a certificate authorizing 
the transportation of passengers or property in interstate or foreign commerce 
between points within the State, if such carrier has obtained from the State a 
certificate of public convenience and necessity. They are, however, required by 
the Commission to file with it statements (sometimes called registrations) 
describing their operations. 

Since such carriers would otherwise be subject to the Commission’s jurisdiction, 
many of them chose to obtain interstate certificates to which they were entitled, 
the same as multiple-State carriers under the original ‘‘grandfather”’ clause. In 
other instances carriers operating under the exemption have purchased from 
multiple-State operators portions of their operations within a single State, which 
oe were covered by interstate certificates to which the purchasers became 
entitled. 

The second proviso was originally included in the statute because the trans- 
portation of property moving in interstate commerce wholly within a State was 
considered as being merely incidental to the intrastate transportation and the 
interstate transportation performed by such carriers was not considered to be 
important. It has developed, however, that the interstate transportation per- 
formed by such carriers is frequently an important link in a route connecting cities 
in different States, and State certificates have been obtained solely for the purpose 
of providing such interstate link. 

In exempting the institution of operations wholly within a single State, insofar 
as the certificate requirements of the act are concerned, the intention of the 
second proviso appears to have been that State authorities could better determine 
the need for such limited operations. This, however, has not been the case. 
State commissions, in many instances, have had no opportunity to make such a 
determination. . Many multiple-State carriers, for example, not eligible to operate 
under the second proviso, already held, or subsequently obtained, intrastate 
certificates. These carriers, although not eligible to operate under the second 
proviso themselves, could, and would, ultimately transfer their State certificates 
to persons who were eligible to operate under the proviso. These transactions 
have resulted in a multiplicity of interstate carriers whose entry into the field is 
uncontrolled by the Commission. Attempts by the Commission to cope with this 
situation effectively under the present provisions of the act have not been al- 
together successful. 

Repeal of the proviso, as proposed in S, 2417, was recommended by the Com- 
mission in its annual reports for the years 1955 through 1957, and we feel now as 
we did then that such action is highly desirable in the interest of promoting sta- 
bility in the transportation industry. Motor carriers desiring to enter the inter- 
state transportation picture should be required to show a need for the additional 
interstate service. 

Section 2 of the bill would preserve the rights of carriers operating under the 
proviso on and prior to January 1, 1959, through the issuance by the Commission 
to such carriers, upon application and without futher proceedings, of “certifi- 
cates of registration.’’ Such certificates would be issued for the purpose of 
“authorizing such operation and identifying by number and date of issuance the 
State certificate under which the applicant is carrying on such operation.’’ The 
bill also provides that the transfer of the State certificate shall authorize the 
transferee to continue its operations in interstate or foreign commerce between 
places within the State if the transfer is approved by a State board having author- 
ity to grant or approve such transfers. It further provides that if the transferee 
is lawfully engaged in the transportation of persons or property solely within the 
State and applies to the Commission for a “certificate of registration’? within 60 
days after the transfer of the State certificate, the Commission shall issue an 
appropriate ‘“‘certificate of registration’’ to the transferee authorizing the con- 
tinuance of its interstate operations. 

It is not clear from the language of the bill whether or not the authority granted 
under the certificate of registration would be confined to the commodities trans- 
ported and the route or routes, or the areas, served as of the critical date, January 
1, 1959. In the absence of such restriction, it would appear that subsequent ex- 
tension of the underlying State certificate, territory and/or commoditywise, would 
permit expansion of the holder’s operating authority with respect to interstate 
traffic without proof that the public convenience and necessity would be served 
thereby. Conversely, if the State should subsequently modify the State cer- 
tificate so as to narrow the holder’s rights as to commodities transported and/or 
territory served, it would appear that the holder of the certificate of registration 
issued by the Commission would have broader interstate than intrastate rights. 








62 REGISTRATION FOR INTRASTATE MOTOR CARRIERS 


It further appears, in the absence of such restrictions, that since some States grant 
statewide operating authority, the carriers holding such rights would be com- 
pletely free to extend their actual operations as to interstate traffic without further 
action by either this Commission or the State rerulatory body. 

The ‘‘certificate of registration’’ proposed in section 2 of the bill is a new type of 
operating authority not heretofore provided in the Interstate Commerce Act, and 
it is not clear under the provisions of the bill as to what many of its characteris- 
tics would be with respect to the rights, duties, and responsibilities attaching 
thereto. Would such certificate, for example, be subject to suspension or revoca- 
tion by the Coir nission for violations of the act? Would section 5 of the act, 
which relates to unifications and mergers, apply to transactions involving two 
carriers operating within a single State? Would the transfer provisions of the 
bill prevent a multiple-State carrier from acquiring the operations of the holder 
of a certificate of registration upon a showing, as now required, that public con- 
venience and necessity requires the continuance of the operations by the multiple- 
State carrier? What happens to the certificate of registration if the holder 
thereof should acquire the rights of a multiple-State carrier? We feel that these 
questions are too important to be left to interpretation and therefore recommend, 
if the bill receives favorable consideration, that it be clarified in these respects. 

As a possible alternative to the ‘certificate of registration’? approach, the com- 
mittee may wish to consider a provision authorizing the grant of certificates of 
public convenience and necessity under ‘‘grandfather”’ provisions similar to those 
set forth in section 2 of S. 1720 (85th Congress), which also provided for the repeal 
of the second proviso in section 206(a)(1) of the act. In this connection, how- 
ever, we suggest, in order to prevent such grandfather certificates from having the 
effect of authorizing single-State carriers to operate across State lines, where, for 
example, a commercial zone embraces more than one State, that it be specifically 
provided that the authority granted under such grandfather certificate shall not 
authorize operations across State lines. 

For the reasons stated above, we favor enactment of S. 2417, subject, however, 
to clarification of the provisions of section 2? thereof preserving the rights of car- 
riers presently operating under the second proviso. 

Respectfully submitted. 

KENNETH H. TuGG.e, Chairman. 





U.S. DEPARTMENT OF JUSTICE, 
OrFIce OF THE Deputy ATTORNEY GENERAL, 
Washington, D.C., November 18, 1958. 
Hon. WARREN G. MAGNUSON, 
Chairman, Committee on Interstate and Foreign Commerce, 
U.S. Senate, Washington, D.C. 


DeaAR SENATOR: This is in response to your request for the views of the Depart- 
ment of Justice concerning the bill (S. 2417) to repeal the provisions of part II of 
the Interstate Commerce Act which authorize certain operations within a State as 
a common carrier by motor vehicle engaged in interstate or foreign commerce if 
State authorized. 

The bill would amend section 206(a) of the Interstate Commerce Act (49 
U.S.C. 306(a)) by deleting the proviso in paragraph (1) that any common carrier 
by motor vehicle lawfully engaged in operations solely within any State is not 
required to obtain from the Interstate Commerce Commission a certificate author- 
izing the transportation by such carrier of passengers or property in interstate or 
foreign commerce between places within such State if such carrier has authority 
from the State board to engage in the eaten. The bill further provides 
that any carrier so operating solely within a State on January 1, 1959, would have 
the right to obtain from the Interstate Commerce Commission a certificate if an 
application for such is made within 120 days after the effective date of 
the paragraph. 

The subject of this legislation is not a matter for which the Department of 
Justice has primary responsibility, and accordingly we make no recommendation 
as to the enactment of the bill. 

The Bureau of the Budget has advised that there is no objection to the sub- 
mission of this report. 

Sincerely yours, 


LAWRENCE I. Wa.su, 
Deputy Attorney General. 
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DEPARTMENT OF STATE, 
Washington, August 19, 1959. 
Hon. WARREN G. MAGNUSON, 
Chairman, Committee on Interstate and Foreign Commerce, 
U.S. Senate. 

DEAR SENATOR Maanuson: I refer again to your letter of July 22, 1959, which 
invited the comments of the Department of State on S. 2417, a bill to repeal the 
provisions of part II of the Interstate Commerce Act which authorize certain 
operations within a State as a common carrier by motor vehicle engaged in inter- 
state or foreign commerce if State authorized. Interim acknowledgment of your 
letter was made on July 27, 1959. 

The Department of State perceives no substantial foreign policy implications in 
this bill, and accordingly offers no comment on the desirability of its enactment. 

The Department has been informed by the Bureau of the Budget that there 
is no objection to the submission of this report. 

Sincerely yours, 
WitiramM B. Macomser, Jr., 
Assistant Secretary 
(For the Acting Secretary of State). 
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